








CASES AT LAW 


SUPREME COURT 


NORTH CAROLINA 


AT RALEIGH. 


JANUARY TERM, 1870. 


JOHN NORFLEET, admr. of DAVID COBB, decd., and others 
v. ELISHA CROMWELL. 


1. Covenants creating easements run with the land, even as against 
assignees in fee, where the intent to create them is clear, the 
easements themselves apparent, and the covenants consistent with 
public policy, and so qualifying or regulating the mode of enjoy- 
ing the easements as that, if disregarded, the latter will be sub- 
stantially different from what is intended: 


bo 


. Therefore, a covenant to repair a canal dug for the purpose of 
draining the lands of the parties to the covenant, runs with such 
lands, and binds a subsequent purchaser in fee. 


we 


. A party thus bound is entitled to notice of a call to contribute, 
after the repairs have beew done; and the want of such notice, 
even where, previously to the making of the repairs, he had dis- 
claimed liability therefor, is fatal to an action against him. 


4. Covenants are the proper mode of creating such servitudes as con- 
‘sist in acts to be done by the owner of the servient land. 


(Blount v. Harvey, 51 N. C., 186; Sikes v. Quick, 52 N. C., 19, cited and 
approved ). 


Notre.—See Cobb v. Cromiell, 62 N. C., 18. 


Covenant, tried upon demurrer, by Jones, J., Spring 
Term, 1869, of EpGrcomBeE. 

The action had been brought to Spring Term, 1867. 

As the question involved is an important one, and the con- 
tract which gave rise to it seems to have been drawn 
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( 2 ) with eare, and as the record which presents it was set- 

tled by learned counsel, the Reporter submits the 
declaration (filed, in the form of a complaint, at Spring 
Term, 1869) in full: 


In tue Supertor Court or Epgrecompe Counry. 


John Norfleet, administrator of David Cobb, Jesse Harrell, 
George Harris and William T. Cobb, plaintiffs, 


against 
Elisha Cromwell, defendant. 


The plaintiffs above named complaining of the defendant 
allege : 

I. That on 20 January, A. D. 1855, Eaton Cobb and the 
plaintiff Jesse Harrell were the owners or proprietors of a 
canal, in proportions of two-thirds to the said Eaton and one- 
third to the said Jesse, situate in the said county and head- 
ing or beginning on the then lands of Amariah B. Cobb, and 
emptying into the mill-stream of Mrs. Mary Gregory, passing 
through the lands of David Cobb, the said Eaton Cobb, and 
Elisha Cromwell, the defendant; and on said day the said 
Eaton Cobb, the plaintiff Jesse Harrell, David Cobb, the intes- 
tate of the plaintiff John Norfleet ; James Thigpen, Amariah 
B. Cobb, and the plaintiff George Harris, entered into a writ- 
ing obligatory, under their hands and seals (which writing 
has been duly proved and registered in the Register’s office of 
said county), in which the said parties set forth the facts 
following, and made the following covenants in relation to 
said canal: 

1. That the said Amariah B. Cobb, David Cobb, James 
Thigpen and George Harris desire the use or privilege of 
the said canal, for the purpose 6f draining all or a portion of 
the lands of which they are respectively seized and possessed, 
and have applied for such use or privilege, and all the said 
parties have come to a full understanding and agreement, 
one with another, in reference to the said canal, which said 
understanding or agreement the said parties wish and intend 
shall be binding, not only upon themselves, but upon their 
heirs and assigns respectively, quoad the lands specified in 
the said covenant. 
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2. That the said Eaton Cobb, his heirs and assigns, ( 3. ) 
shall not use the said canal for the purpose of draining 
any other lands than the tract or parcel of which he was then 
seized or possessed, adjoining the lands of the said Dayid 
Cobb and others, containing 314 acres, more or less. 

3. That the said Jesse Harrell, his heirs and assigns, shall 
not in any event use the said canal for the purpose of drain- 
ing any other lands than the two tracts or parcels of which 
he was then seized and possessed, called the David Harrell 
land, one containing 46 acres, more or less, the other contain- 
ing 126 acres, more or less. 

4. That the said Amariah B. Cobb, David Cobb, James 
Thigpen and George Harris, their heirs and assigns respect- 
ively, shall have, possess and enjoy the right and privilege 
of using the said canal for the purpose of draining all the 
lands of which they were then severally seized and possessed. 

5. That any one or more of the said parties shall have 
the right to determine what work is necessary to be done, 
for the purpose of enlarging, deepening, cleaning out or re- 
pairing the said canal, or bridging the same where a public 
road crosses it, and he or they shall be fully empowered to 
do the said work, or have the same done, and the said par- 
ties shall bear and pay the reasonable expenses and the bur- 
den of said work in the following proportions, to-wit, one- 
eighteenth to the said Jesse Harrell, his heirs and assigns; 
one-eighteenth to the said George Harris, his heirs and as- 
signs; one-twelfth to the said James Thigpen, his heirs and 
assigns; one-tenth to the said Amariah Cobb, his heirs and 
assigns, and the balance or residue equally to the said Eaton 
Cobb and David Cobb, their heirs and assigns, respectively. 

6. That no person or persons shall be permitted to use 
the said canal for the purpose of draining his, her or their 
lands without the consent in writing of a majority of the 
said parties, and all moneys which may be paid for the privi- 
lege of using the said canal shall go and belong to the 
said Eaton Cobb and Jesse Harrell, their heirs and ( 4 ) 
assigns, respectively, in the proportion of two-thirds to 
the former and one-third to the latter. 

7. That the said David Cobb, his heirs and assigns, upon 
cutting a ditch into said canal which shall begin or head in 
or pass through any part or portion of such part or portion 
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of the tract of land to be purchased of the heirs of Solomon 
Pender as lies on the north side of the public road leading 
from Tarborough to Little Creek Meeting-House, shall pay 
to the said Jesse Harrell, his heirs and assigns, the sum of 
fifty dollars. 

' 8. That the said Jesse Harrell did not then contemplate 
or expect thereafter to use the said canal for the purpose of 
draining the larger tract of land hereinbefore mentioned as 
belonging to him or any part thereof, but in case that the 
said canal shall be so used by the said Jesse Harrell, his 
heirs or assigns, then from the time it shall be so used thence- 
forward the proportions of the said parties in the expense and 
burden of the work which may be done in and upon the said 
canal, as hereinbefore set forth, shall cease, and they shall be 
as follows, viz., one-twentieth to the said George Harris, 
his heirs and assigns; one-thirteenth to the said James Thig- 
pen, his heirs and assigns; one-eleventh to the said Amariah 
B. Cobb, his heirs and assigns; one-sixth to the said Jesse 
Harrell, his heirs and assigns; and the balance or residue 
equally to the said Eaton Cobb and David Cobb, their heirs 
and assigns, respectively. 

II. That on 29 July, A. D. 1858, the said Eaton Cobb, 
David Cobb, Jesse Harrell, James Thigpen and George Har- 
ris, with Henry V. Lloyd, entered into a writing obligatory, 
under their hands and seals (which writing has been duly 
proved and registered in the Register’s office of said county), 
in which the parties set forth the following facts, and made 

the following covenants in relation to the said canal: 
(5 ) 1. That with the consent of all the parties to the 

agreement or covenant, dated as aforesaid on.20 Jan- 
uary, 1855, the said Henry S. Lloyd had then recently pur- 
chased of the said Eaton Cobb and Jesse Harrell, proprietors 
of the said canal, the right or privilege of using the said 
canal for the purpose of draining certain lands hereinafter 
mentioned, in the manner and upon the terms hereinafter set 
forth. 

2. That David Cobb had purchased the lands of the said 
Amariah B. Cobb to which the said agreement applied, and 
thereby acquired all the rights and privileges, and became 
subject to all the burdens and duties of the said Amariah. 
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3. That the said Henry §S. Lloyd, his heirs and assigns, 
shall have and possess the privilege and use of the said canal, 
for the purpose of draining the whole or any part of the 
piece or parcel of land known as the Newsom Cromwell tract, 
adjoining the lands of David M. Cobb, Jordan Knight, 
Elisha Cromwell, and the said David Cobb, containing about 
five hundred acres, also the part or portion of the Larkey 
Booth lands, adjoining the lands of Elisha Cromwell, which 
is known as the Bearskin Swash or Swamp, the quantity 
thereof being about fifty acres; in draining the said Bearskin 
Swash or Swamp the said canal is not to be cut into or entered 
at more than one point or place. 

4. That all the rights, privileges and powers, ‘and all the 
burdens and duties conferred and imposed in the said arti- 
cles of agreement of 20 January, 1855 (being numbered in 
said articles as sees. 4 and 5, but in the clauses above num- 
bers 5 and 6), upon the parties thereto, shall be enjoyed 
and borne by the parties to this agreement (29 July, 1858), 
with the following additions and alterations, to-wit: Besides 
the kind of work specified in sec. 4 of the agreement of 20 
January, 1855, that of removing the earth or dirt which has 
been or may thereafter be thrown out of the said canal, to a 
suitable and proper distance from its banks, to prevent them 
from caving or falling in, is provided for in addition, and the 
proportions of the work or expenses to be done and 
incurred by the respective parties to this agreement ( 6 ) 
shall be as follows: One twenty-sixth part by the said 
Jesse Harrell, his heirs and assigns; the same by the said 
George Harris, his heirs and assigns; one-seventeenth by 
the said James Thigpen, his heirs and assigns; one-fourth 
by the said Eaton Cobb, his heirs and assigns; and the bal- 
ance by the said David Cobb and Henry S. Lloyd, their re- 

spective heirs and assigns, equally. 
: That the said Jesse Harrell, his heirs and assigns, 
shall be exempt from performing any labor or incurring any 
expense for the purpose of widening the said canal, unless 
he or they shall use the said canal to drain the larger tract 
of land mentioned in the said articles of 20 January, 1855; 
of which he is seized, and in ease he or they shall.so use the 
said canal, then his or their proportion of all the work to be 
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done on the same shall be one-eighth part, and the shares of 
the other parties in said work shall be abated or diminished 
pro rata, 

III. That on .. day of February, 1860, the said Henry 
S. Lloyd by his last will and testament, which has been duly 
admitted to probate, devised his lands to Mary Louisa Cald- 
well, W. P. Lloyd, and David Barlow, trustee of James W. 
Lloyd and children, who were the heirs at law of the said 
Henry S. Lloyd, and by a decree of the Court of Equity of 
the county aforesaid, his said lands were divided between the 
said devisees and his heirs at law; and the lands hereinbefore 
mentioned, called the Newsom Cromwell tract, and that 
known as the Bearskin Swash or Swamp, were allotted and 
set apart to said Mary Louisa Caldwell, the devisee aforesaid 
of the said Henry S. Lloyd, and the wife of John E. Cald- 
well, and by the said division or partition the said John E. 
Caldwell and wife Mary Louisa became the sole owners 
thereof, and held the same in severalty with all the rights, 
privileges and powers, and all the burdens and duties con- 

ferred and imposed upon the said Henry 8. Lloyd by 
( 7 ) the said agreements of 20 January, 1855, and 29 
July, 1858. 

IV. That on 10 December, 1860, the said John E. Cald- 
well and wife Mary Louisa, by their legally constituted attor- 
ney, sold and conveyed by deed to the defendant Elisha Crom- 
well the aforesaid lands so owned and held by them as afore- 
said, and the said defendant accepted the said deed contain- 
ing the following stipulations as to the title thus conveyed: 
“To have and to hold, both the said tracts or parcels of land, 
with all the privileges, easements, appurtenances, rights, ad- 
vantages, burdens and incumbrances thereunto belonging and 
appertaining, unto the said Elisha Cromwell, his heirs and 
assigns, to the only proper use and behoof of him, the said 
Elisha Cromwell, his heirs and assigns, forever.” And that 
the said defendant had notice of the said contract of 29 July, 
1858, in which the said Henry S. Lloyd, as the owner and pro- 
prietor of said lands, had covenanted to bear and perform the 
said burdens and duties, which burdens and duties devolved 
upon the said Mary Louisa Caldwell as devisee and heir at 
law of the said Henry 8S. Lloyd, and which covenant of the 
said Henry S. Lloyd runs with the said lands, and that the 
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defendant is bound as assignee by the said covenant of the 
said Henry 8S. Lloyd; or that the defendant contracted with 
notice of the burdens and duties so imposed upon the said 
lands, and having accepted the aforesaid deed from the said 
John E. Caldwell and wife Mary Louisa, with the stipu- 
lation aforesaid, is bound to perform the covenant respect- 
ing the said lands made by the said Henry S. Lloyd, as 
aforesaid. 

V. That the plaintiff William T. Cobb is the heir at law 
of said Eaton Cobb, one of the parties to the said agree- 
ments or covenants, dated 20 January, 1855, and 29 July, 
1858, and on 1 January, 1866, was seized and possessed of the 
lands belonging to the said Eaton Cobb, on the day of the 
dates of said agreements or covenants, and thereby 
bound by the covenants made by the said Eaton re- ( 8 ) 
specting said lands. 

VI. That in the year 1862, and years following to 1866, 
it was necessary to clear out rafts from the said canal, and 
in the year 1866 it was determined by the plaintiffs Jesse 
Harrell, William T. Cobb, George Harris and David Cobb, 
the intestate of the plaintiff John Norfleet, that work was 
necessary to be done for the purpose of clearing out the 
said canal and repairing the bridge across the dam, and they 
applied to the defendant to perform his proportion of said 
work, and bear his proportion of the necessary expenses, as 
he was bound to do, as aforesaid; yet he refused so to do, 
and the said plaintiffs Harrell, W. T. Cobb, Harris and D. 
Cobb, intestate of the plaintiff Norfleet, as aforesaid, in the 
year 1862, and years following, removed some rafts out of 
said canal at an expense of four dollars and fifty cents, and 
in the year 1866 they had the necessary work done and 
incurred the necessary expenses to clear out and repair the 
said canal and bridges, to the amount of twelve hundred and 
” fifty-nine dollars and sixty-six cents, which is reasonable, 
and of which the defendant is liable, as aforesaid, for the 
sum of three hundred and ninety-eight dollars and eighteen 
cents, with interest thereon from 1 January, 1867. 

VII. That no part of the same has been paid by the de- 
fendant to the said plaintiffs Harrell, Cobb and Harris, or to 
David Cobb, the intestate of the plaintiff Norfleet, before the 
death of said David, on the .. day of April, 1867, and 
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that subsequent thereto the plaintiff Norfleet was duly ap- 
pginted the administrator of the said David Cobb, and no 
part of the said. money has been paid to the plaintiff Nor- 
fleet. 

Wherefore, the plaintiffs demand judgment against the de- 
fendant for the sum of three hundred and ninety-eight dol- 
lars and eighteen cents, with interest thereon from 1 January, 
1867, together with the costs, expenses and disbursements of 


tats action. Moore & Biaas, 
Attorneys for Plaintiffs. 


(9 ) The defendant demurred, and, the demurrer having 
been overruled, he appealed. ' 


No counsel for the appellant. 
Moore, contra. 


(10)  Ropmay, J. Two questions are raised by the de- 
murrer : 

I. Can the plaintiffs recover without an averment that the 
defendant had notice that the plaintiffs had repaired the 
canal, and of the amount of his liability? We think not. 
The rule on this subject is well stated in 1 Chit. Pl., 360: 
“When the matter alleged in the pleading is to be considered 
as more properly lying in the knowledge of the plaintiff than 
of the defendant, then the declaration ought to state that 
the defendant had notice thereof; as where the defendant 
promised to give the plaintiff as much for a commodity as 
another person had given or should give him for the like; 
or to pay the plaintiff what damages he had sustained by a 
battery; or to pay the plaintiff his costs of suit. But where 
the matter does not lie more properly in the knowledge of 
the plaintiff than of the defendant, notice need not be 
averred.”” The rule is copiously exemplified in Com. Dig., 
Condition L, 8; and another illustration may be found in fhe 
case where one of several co-sureties pays the debt, he can- 
not recover of another co-surety without notice of such pay- 

ment. Sikes v. Quick, 52 N. C., 19. The omission of 
(11) an averment of notice when necessary (though it will 
sometimes be cured by verdict) will be fatal on de- 
murrer, or after judgment by default. 1 Chit. Pl., 362. In 
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his case, although it might be presumed that the defend- 
ant had notice that some work was done on the canal, yet he 
cannot be presumed to know by which of the contracting par- 
ties it was done, or its cost; and, consequently, the extent of 
his liability. Those were matters peculiarly within the 
knowledge of the plaintiffs. But it is urged that the dis- 
claimer by the defendant of any liability under the covenant, 
before the work was done, dispensed with notice afterwards. 
The fact relied on as dispensing with notice is properly set 
forth in the complaint, and the question is as to its sufficiency. 
We think it is not sufficient. Notice is dispensed with where 
the party absconds; Viner’s Abridg. Notice, A, 2; and in 
some cases notice of the dishonor of a bill of exchange is dis- 
pensed with; Byles on Bills, 219; but none of the examples 
given seem analogous to this. What is it that the defendant 
is entitled to have notice of, and for what purpose? Of his 
liability, and of the amount of it, in order that he may have 
the choice of paying without suit. The defendant in this case 
had notice of the covenant; but that created only a contingent 
liability, which could only become .absolute by some act to 
be done by the other parties, or some of them. Before such 
act the plaintiff had no right of action, and the defendant 
could not pay; and it was of this act, therefore, that the de- 
fendant was entitled to notice. It was the contingent lia- 
bility which the defendant disclaimed, and we think he was 
entitled to notice after it had become an actual and definite 
cause of action. Upon this point, therefore, the demurrer 
must be sustained. , 

II. As this disposes of the present action, we might de- 
cline to go further, and to express any opinion upon the ques- 
tion which would have been raised by the demurrer, if the 
complaint had contained an averment of notice. But as it is 
. one of much interest and importance, especially in the 
eastern part of the State, where contracts of this sort @12 ) 
have been common, and as we have formed a decided 
opinion upon it, we see no good reason why it should not be 
stated now, rather than deferred until this case shall again 
come before us with a proper averment, as from its im- 
portance we may infer that it would. 

This question is, whether the burden of the covenant by 
Lloyd to contribute to the repair of the canal runs with the 
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land and binds the defendant as his assignee. The contract 
between the parties to the deed of July, 1858, is in the form 
of mutual covenants, and is, in substance, that a certain canal 
(then existing) shall continue to run through certain lands 
of the parties, for their benefit respectively, and that each 
and his assigns, being the owners of the described lands, shall 
contribute in certain proportions to its repair. We think it 
clear that one effect of the contract was to grant to each of 
the parties an easement in fee, appurtenant to their sev- 
eral described pieces of land, and passing both as a benefit 
and as a burden to subsequent assignees. The lands of each 
became both servient and dominant to the lands of the 
others, for certain purposes. The easement of the upper 
proprietor was the right to the free flow of the water from 
his land through the canal; that of the lower one was not 
only the right to drain the water from his land through the 
canal, but also, that the upper proprietors should permit the 
water from their lands to flow through the canal, to answer 
in its course any lawful use to which he might be minded to 
put it. An easement is generally, and in general most natu- 
rally and properly, created by words of grant; but words 
of covenant may be equivalent to a grant if such be the clear 
intention. Gale and Whately Easements, 32; Washburn 
Easements, 34; Holmes v. Sellars, 3 Lev., 305; Brewster v. 
Kitchell, 1 Salk., 198; Hills v. Miller, 3 Paige, 254; Water- 
town v. Cowen, 4 Paige, 510; Barrow v. Richard, 8 Paige, 
351; American Notes to 1 Smith L. C., 143. Domat, sec. 

1017, copying from the Institutes, says that “services 
(13) are most commonly settled by covenants.” Indeed, it 

is difficult to conceive how, otherwise than by cove- 
nants, a servitude consisting in an act to be done by the owner 
of the servient land can be created, e. g., the payment of a 
rent, or, as in this case, a contribution to repairs. Blount v. 
Harwey, 51 N. C., 186, is not opposed to this principle. All 
that was there held was that, considering the nature of the 
matter contracted for, the parties intended only a personal 
covenant, and not the grant of an easement. 

In the case now before us we think there can be no room 
for a doubt.as to the intention of the parties. The rights and 
obligations which they created were to be permanently at- 
tached to their respective lands; and to be of any value, they 
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must be. Their purposes would be defeated by holding that 
the obligations rested only in personal covenant, and were 
subject to be practically extinguished by a sale, or the death 
of any of the parties. 

It may be admitted, however, that the contract operated 
as a grant, and created mutual easements and servitudes; 
but this admission would not cover the whole ground and 
would still leave it to be determined whether the contract to 
contribute to the repairs was a part of the servitude capable 
of being enforced against an assignee. This is, in fact, the 
main question; for, although it were held that an upper pro- 
prietor has, by the contract, the easement of drainage through 
the lower lands, and a lower one the right to enjoy that drain- 
age, yet, if neither can be compelled to contribute ratably to 
the repairs of the canal, which must thus be left to depend 
on the casual and uncertain exigencies of each beneficiary, 
without any provision for an equitable adjustment of the bur- 
den between them, it must be manifest that the intentions of 
the parties, as well as the useful results of their agreement, 
will be mainly defeated. 

With a bare reference to the authorities collected in the 
notes to Spencer's case, 1 Smith L. C., it may be assumed 
that in England a covenant like this, made by a lessee 
to a lessor, would run with the lands, and bind the as- ( 14 ) 
signs of the lessee; and, although we are not aware of 
any English case precisely deciding that, in case it were made 
by a grantee or owner, in fee, it would not do so, yet the high 
authority of Mr. Smith, and of his American editors, and of 
other recent expressions of judicial opinion, is in that diree- 
tion. If, however, instead of submitting implicitly to what 
seems the weight of opinion, we venture to inquire why such 
a covenant should be valid in the case of a lessee and not in 
that of an owner in fee, we think it will be found either that 
“the reasons have no weight or are inapplicable to a case like 
this. In the first place, it is said that the covenant binds the 
assigns of a lessee because there is a privity of estate be- 
tween them and the lessor, who is the covenantee, and none 
in the other cases. But this, we submit, is not giving a rea- 
son for the difference, but only stating the rule in other terms: 
That where there is a reversion the covenant will run, and 
where there is none, it will not. In Pennsylvania (where it 
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is said that the statute quia emptores, forbidding subinfeu- 
dation, has never been in force, and where consequently on 
every grant in fee there is a possibility of reverter by escheat) 
on that ground covenants by owners in fee run with the land, 
as they do, when by lessees. Am. Notes to Spencer’s case, ubi 
sup. This shows that the reason for the rule which founds it 
on privity of estate is arbitrary, and not a rule of reason, and 
may be dismissed as insufficient. 

In Mr. Smith’s note to Spencer’s case, 1 Smith L. C., 31 a, 
35, 38, the rule is defended on the ground of the inconven- 
ience which would result to the assignee, who might find 
himself liable for the execution of covenants of whose exist- 
ence he was ignorant; and Lord Chancellor Brougham, in 
Keppel v. Bailey, 2 Myl. and K., 517 (8 Cond. Eng. Ch., 


. 111), while he refutes the idea that such a covenant is illegal 


because it tends to create a perpetuity, thinks that “great 

detriment would arise and much confusion of rights, 
(15) if parties were allowed to invent new modes of holding 

and enjoying real property, and to impress upon their 
lands and tenements a peculiar character which should follow 
them into all hands, however remote. Every close, every 
messuage, might thus be held in a several fashion, and it 
would hardly be possible to know what rights the acquisition 
of any parcel conferred, or what obligations it imposed. The 


_ right of way or of common is of a public as well as of a sim- 


ple nature, and no one who sees the premises can be ignorant 
of what all the vicinage knows. But if one man may bind his 
messuage and land to take lime from a particular kiln, an- 
other may bind his to take coals from a certain pit, while a 
third may load his property with further obligations to em- 
ploy one blacksmith’s forge, ete., ete.” 

It must be admitted that there is some weight both in the 
reason of Mr. Smith and in those of the Chancellor. Mr. 
Smith’s, however, has less weight in this State, where all 
deeds affecting real property are required to be registered, 
than in England. In this case, also, the nature of the cove- 
nant is such as almost to imply notice to an assignee of the 
lands; the easement is apparent and might not unfairly be 
held to put an assignee on inquiry as to the covenant which 
qualifies and regulates it. It is not easy to see why both 
the objections are not as applicable to a covenant by a lessee 
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as by the owner of a fee. It is not anywhere said that the 
covenant of a lessee must necessarily be contained in the 
lease, and if it were in a separate instrument, it might be as 
much unknown to an assignee of the lease as a covenant by 
an owner in fee might be to his assignee. In either case, 
and equally in one as in the other, the benefit of the covenant 
could be released, and the land set free. The inconvenient 
conditions which the Lord Chancellor supposes might be at- 
tached to lands, all materially differ from this, in that they do 
not arise out of the land burdened, or qualify any apparent 
easements, but are collateral in their nature. In this 

case the easements and servitudes created by the con- ( 16 ) 
tract are of a character whose utility has long been 
recognized by the law. Roads and aqueducets are the two sorts 
of rural services mentioned in the Digest. 

The Revised Code, ch. 40, provides that the owners of 
upper-lying lands may procure, through the courts, the ease- 
ment of drainage; it left, however, the whole burden of con- 
struction and repair on the upper proprietor. The act of 
1868-69 endeavors to remedy this omission, and provides 
how these burdens may be adjusted among the parties inter- 
ested. The end sought to be attained by this contract is in 
harmony with the policy of our legislation, and is necessary 
for the improvement of the level parts of the State. We 
think that the stipulation yespecting repairs is an essential 
part of the easement and servitude which the defendant 
acquired both as a benefit and a burden appurtenant to his 
lands, and which cannot be separated from it without injus- 
tice, and that therefore the covenant runs with the land and. 
binds the defendant. The canal has been cut; the defendant 
cannot, in the nature of things, release the benefits which he 
acquired; the land cannot be returned to its former condi- 
tion, and the maxim applies qui sentit commodum, debet sen- 
tire et onus. This is illustrated by Rex v. Inhab. Kent, 13 
East, 220, where a corporation, which had been allowed to 
cut a canal across a highway, was held bound to the repair 
of a bridge over it; and our legislation, by which owners of 
land cutting ditches through a highway are bound to main- 
tain bridges over them, is analogous. Rev. Code, ch. 101, 
see. 24, 
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It seems to me that these observations furnish an answer 
to the reasons alleged as preventing an owner in fee from 
subjecting his land to a burden of this sort. I also venture 
to differ from Mr. Smith as to the construction of the cases 
of Brewster v. Kitehell, 12 Mod., 166; Holmes v. Buckley, 1 
Eq. Ab., 27, cited by him; to-these may be added Barclay v. 
Raine, 1 8. and Stu., 449. These cases, it seems to me, sup- 

port the argument for the plaintiffs in the present 
(17) case and, by properly distinguishing the sorts of serv- 

itudes, may be reconciled’ with the reasoning of the 
Chancellor in Keppel v. Bailey. 

This decision is limited to cases in principle like this: 
Where the intent to create an easement is clear, where the 
easement is apparent, and where the covenant is consistent 
with public policy, and so qualifies or regulates the mode of 
enjoying the easement, that if it be disregarded, the ease- 
ment created will be substantially different from that in- 
tended. How it would be in a different case, we do not un- 
dertake to say. 

Demurrer sustained. Judgment for defendant. 

Per Curiam. Judgment reversed. 


Cited: Parham v. Green, post, 438;. School Com. v. Kes- 
ler, 67 N. C., 447; Norfleet v. Cromwell, 70 N. C., 637; 
Busbee v. Comrs., 93 N. C., 147; Puitt v. Comrs., 94 N. C., 
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E. RANSOM vy. W. & N. McCLEES and others. 


1. A creditor of one deceased, by note (there being no other debt of 
equal or higher dignity), became purchaser at a sale by the admin- 
istratrix, and gave bond on that account (in an amount less than 
that of his claim), and this bond constituted the whole assets 
of the estate; after the bond became due. the administratrix who, 
with her sureties, was then insolvent, assigned it by endorse- 
ment, for value, to one who was, to a small amount, creditor of 
the estate by account: Held, that the creditor by note was enti- 
tled to bring in his debt, by a counter-claim, against an action 
upon his bond, whether by the administratrix or her assignee. 


. Arguendo: It seems that, under the present Code, his right would 
be the same, even if the administratrix had not been insolvent. 


. Under the present Code, if a demurrer by the defendant be over- 
ruled, judgment is to be given as if no defense had been made 
(secs. 217 and 248), unless the defendant obtain leave to plead 
over (sec. 131). ; 


. If a party answer and also demur to the same cause of action, the 
answer overrules the demurrer; but pleadings in which a party 
answers to some and demurs to others of the allegations made in 
support of any one cause of action, are erroneous: Sec. 96 of The 
Code applies only where a complaint or answer contains several 
causes of action or grounds of defense. 


. A parol agreement by an administrator that if a certain creditor 
will pay costs, etc., the former will allow his claim as a set-off 
against a debt due to the administrator upon a purchase of the 
assets after the death of the deceased, is void under the Statute 
of Frauds. 


6. A verdict “that one note shall offset the other,” where the defend- 
ant’s note is the larger, is a verdict for the defendant. 


7. A Judge is not bound to take for granted (at the suggestion of 
counsel, based upon the form of the verdict) that the jury did 
not understand his instructions, and therefore to repeat them. 


Action for money, and counter-claim by defendant, (18 ) 
tried before Jones, J., at Fall Term, 1869, of Tyr- 
RELL. 

The plaintiff, as assignee, held a note executed by the de- 
fendants. This action is upon such note. The defendants 
W. and N. McClees held a note on one William T. Dillin, 
as endorser, which note, with interest, exceeded the amount 
of the note sued on. Dillin died intestate in 1865, and his 
widow, Mary Dillin, another defendant, is his administra- 
trix. After exhausting the personal estate, the administra- 
trix obtained an order to sell the interest of her intestate 
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in a tract of land. At the sale the defendants W. and N. 
McClees became the purchasers, and executed the note sued 
on, for the price, with the other defendant as surety. The 
note held by the defendants is the only debt of the intestate 
having priority over debts by open account. The plaintiff was 
a creditor on open account for $90, and took the assignment 
of the administratrix, for valuable consideration, some time 
after the note was due. The’administratrix and her sure- 
ties are insolvent. The defendants made their note the sub- 
ject of a counter-claim ; and to various parts of this the plain- 
tiff either answered or demurred. 

The plaintiff excepted to the following passages in the 
charge of the Judge, viz. : 

1. “That the claim set up by the defendants was not a 
set-off at law, but that if the administratrix, after the ma- 
turity of the note sued upon, agreed with the defendants that 

the two bonds should be discharged, each by the other, 
(19 ) then, in equity, the defendants’ right attached and fol- 

lowed the bond sued upon, into the hands of any sub- 
sequent holder.” 

2. “That if the plaintiff's claim upon the estate was an 
account, and he knew (1) that the bond now sued upon was 
all of the assets of the estate, (2) that the bond due to the 
defendants was in existence, and (3) that the administra- 
trix and her sureties were insolvent ; and thereupon bought of 
the administratrix the bond now sued upon in payment of 
his account, he became privy to the misapplication of assets 
made by the administratrix, and the transfer of the bond was 
void as to the defendants.” 

He also excepted because that, after the jury came in and 
rendered a verdict “that one bond should offset the other,” 
the Judge declined to repeat his instructions to them, 
although the plaintiff’s counsel had suggested that the form 
of their verdict showed that they had mistaken their prov- 
inee—which was the facts, and not the law, of the case—and 
had no clear idea of what they were to find; and that the 
Judge had told the jury, thereupon, that they must find for 
the plaintiff or for the defendants. 

Verdict and judgment for the defendants, and appeal by 
the plaintiff. 
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Collins, for the appellant. 
W. A. Moore, contra. 


Pearson, C. J. (after stating the facts as above). Reliev- 
ing the case from the many useless allegations with which it is 
encumbered, and the intricacies of pleading and “obscurity 
and confusion” caused by argumentative pleading, and by 
an attempt to follow the ‘new mode of procedure,” with 
which neither the Judges nor the members of the bar have 
as yet become familiar, and putting it solely on its merits, it 
amounts to what is stated above. 

The question is, Ought the note of the intestate to be 
allowed as an equitable set-off or counter-claim, so as ( 20 ) 
to satisfy the note sued on? Under the ruling of his 
Honor, the jury found for the defendants. 

The note was assigned to the plaintiff after maturity; so he 
is fixed with notice, and took it subject to any set-off or other 
draw-back the defendants were entitled to as against the 
assignor. In other words, he stands in the shoes of Mary 
Dillin. The note in the hands of Mary Dillin was assets, 
and ought, in the due course of administration, to have been 
applied by her to the discharge of the note held by the de- 
fendants. According to the old mode of procedure, the de- 
fendants could have made no defense to the action, but could 
have maintained an action against her on the note of the 
intestate, fixed her with assets by reason of the note sued 
on, and taken judgment. Her insolvency and the insol- 
vency of her sureties raised an equity, and without suing 
at law (for that doctrine is confined to equitable fi. fas.), the 
defendants could have confessed judgment in her action, and 
maintained a bill, to have the judgment satisfied by the note 
of the intestate, and in the meantime for an injunction, on 
the ground that their remedy at law was inadequate by reason 
of the insolvency, and should she force the money out of the 
defendants the injury would be irreparable. 

The new mode of procedure dispenses with this cireuity of 
action and allows the equity to be set up against Mary Dil- 
lin, or her assignee with notice, as a bar to the action, with- 
out going into another court for relief. So, upon the merits, 
we are satisfied that the defendants were entitled to judg- 
ment. 
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It remains to inquire, Is there any error on the record 
which entitles the plaintiff to a venire de novo, although the 
Court and jury arrived at a correct conclusion? His Honor 
very properly omitted to notice the several allegations of the 
defendants touching the irregularity of the order of sale, 
ete., and also the several demurrers put in by the plaintiff. 

A defendant is to answer or demur; if he answers, the 
( 21) plaintiff is to reply or demur, but is not at liberty to 

do both at the same time. C. C. P., sec. 94. The 
effect of thus pleading is that the answer or reply waives the 
demurrer, and the case stands open to no objection except for 
the want of jurisdiction, or that “the complaint does not state 
facts sufficient to constitute a cause of action.”” Sec. 99. The 
effect of a demurrer at law under the old mode of pleading is 
to admit the facts for the purposes of the case, so that if the 
demurrer be overruled there is judgment for the opposite 
party. In equity practice the effect of a demurrer is to ad- 
mit the facts for the purpose of the argument, and if the 
demurrer be overruled the defendant, as of course, puts in 
an answer. As the Code of Civil Procedure rejects plead- 
ings at law, and adopts those in equity, by demurrer and 
answer, we were at first inclined to think that after a, de- 
murrer is overruled the party may of course answer or reply; ° 
but we find, on examination, that if a demurrer be overruled 
the case is open for judgment, as if the party had made no de- 
fense, unless he obtains leave to amend his pleadings by put- 
ting in an answer or reply. C. C. P., see. 131. “After the 
decision of a demurrer the Judge may, in his discretion, if it 
appear that the demurrer was interposed in good faith, allow 
the party to plead over, upon such terms as may be just.” * 

In our case, besides the objection that the plaintiff was not 
at liberty both to demur and reply, there is the further ob- 
jection that he replies to many of the allegations and demurs 
to others, all of the allegations being set out in support of the 
same counter-claim, there being but one. Sec. 96, C. C. P., 
relied on by plaintiff’s counsel for this mode of pleading, does 
not sustain it. “It may be taken to the whole complaint, or 
to any of the alleged causes of action stated therein.” This 
clearly refers to a complaint containing several causes of 
action, or an answer taking two distinct grounds. 
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His Honor might also have omitted to notice the allega- 
tions and evidence in regard to the arrangement pro- 
posed by the defendants to the administratrix before 
she had assigned the note, viz., that they would pay the 
costs of the petition to sell the land, provided she would allow 
the one note to satisfy the other; for, the arrangement not 
being in writing, did not bind her, and the true and only 
question was, whether the defendants could support the coun- 
ter-claim, in spite of her, against an assignee with notice, 
without reference to this arrangement. So the error in re- 
gard to it was immaterial and beside the merits of the case. 

This disposes of article of appeal No. 1. 

The plaintiff has no.ground to complain of the charge set 
out in article of appeal No. 2. On the contrary, the de- 
fendant had ground to complain, for we have seen that to 
make out his equity it was not necessary to fix the plaintiff 
with knowledge that the bond sued on was all of the assets 
of the estate, or with knowledge that the administratrix and 
her sureties were insolvent. It was enough if in fact there 
were no other assets, and in fact there was this insolvency; 
for the plaintiff stood in the shoes of Mary Dillin and took 
the note subject to the rights of the defendants against her. 

It would seem under the new mode of procedure an aver- 
ment of insolvency is not necessary, that averment in a bill 
in equity being made to induce the Court to take jurisdic- 
tion, on the ground that the remedy at law is inadequate. 
But whether an administrator be insolvent or solvent, he 
ought not to force a man to pay money, if it will be the 
duty of the administrator to pay it back the instant he re- 
ceives it. This “right may be enforced” as a counter-claim, 
which is a beneficial extension of the principle of set-off. 

It may appear, at first blush, to be hard measure to put 
the plaintiff in the shoes of his assignor; but the note being 
overdue, was enough to put him on inquiry. By calling on 
the defendants before he bought the note he would have 
been informed of their ground for not paying it, if, in fact, 
he did not know it before. So, carrying out the prin- 
ciple, the plaintiff would have been entitled to judg- ( 23 ) 
ment for the amount, if any, that the administratrix 
was entitled to retain for costs and charges of administration 
had he made the necessary averment to raise the point; but he 


39 





IN THE SUPREME COURT. 





STATE v. NEWBY. 


chose to go for the whole or nothing, and must abide by his 
election. 

There is no ground to support article of appeal No. 3. 
When the jury announced that they found that “one. note 
should offset the other,” it was in substance a verdict for the 
defendants, and his Honor might well have instructed the 
Clerk so to enter it. 

And, secondly, the Judge was not bound to take it for 
granted that the jury did not understand him, and for that 
reason repeat his instructions. There is no error. 

Per Curtam. Judgment aftirmed. 


Cited: Love v. Qomrs., post, 708; Merwin v. Ballard, 65 
N. C., 170; McLean v. Leach, 68 N. C., 98; Pegram v. Arm- 
strong, 82 N. C., 332; Currie v. McNeill, 83 N. C., 179; 
Finch v. Baskerville, 85 N. C., 207; Poston v. Rose, 87 
N. C., 283; Barbee v. Green, 86 N. C., 162; Young v. Ken- 
nedy, 95 N. C., 269; Speight v. Jenkins, 99 N. C., -144; 
Coward v. Meyers, Id., 200; Conant v. Barnard, 103 N. C., 
320. 








THE STATE v. CHARLES NEWBY. 


A special verdict in an indictment for malicious mischief, which omits 
to find that the act was done with malice towards the owner of 
the property injured, is equivalent to an acquittal. 

(State v. Jackson, 34 N. C., 329; State v. Latham, 35 N. C., 33, cited 
and approved). 


Maticious miscurerF, tried before Pool, J., at mpeing 
Term, 1869, of Perqurmans. 

A special verdict found that the ox in question was killed 
by the defendant in December, 1866, in a field belonging to 
the defendant, within which no crop was growing; that the 
cattle of the plaintiff were frequently in such field, and plain- 
tiff had been previously notified by the defendant of that 

fact; that the fence was not a lawful one; that the de- 
(24) fendant fired upon the ox from the door of his own 
house, and as soon as he saw it; and that after killing 
it he sent word to its owner, the prosecutor. 
40 
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In regard to the point of malice, the Solicitor submitted 
to the Court that, as the killing was,in the winter, when there 
was no crop upon the ground, the law implied malice. 

His Honor, however, directed a verdict of not guilty to be 
entered, and the Solicitor appealed. 


Attorney-General , for the State. 
I’. H. Busbee, contra. 


Reape, J. In the spoliation or destruction of property, 
malice towards the owner must: be the inducement in order 
to construe the crime of malicious mischief at common law. 

This was not controverted by the Attorney-General, but 
he insisted that the fact of killing the ox being found, malice 
must be inferred, just as in homicide. The difference is that 
homicide is a crime per se, and excuse or justification must 
come from the defense, or appear in the cause; but to kill 
an ox is not so; and therefore malice toward the owner must 
be found. It was not found in this case, and therefore 
the defendant was entitled to an acquittal. State v. ( 25 ) 
Jackson, 34 N. C., 329; State v. Latham, 35 N. C., ~ 
33. There is no error. 

Per Curiam. No error. 








A. A. McKEITHAN vy. H. G. TERRY. 


1. Specific liens previously obtained (as here, by levy) are not di- 
vested by the provision for a homestead in the Constitution : 


2. Therefore, where a levy upon land was made in December, 1867, 
and, upon a ven. ex. issued in 1869, the Sheriff returned “No 
goods, chattels, lands or tenements to be found in my county, 
over the homestead”: Held, that he was liable to be amerced for 
an insufficient return. 


(Hill v. Kessler, 63 N. C., 487, cited and approved). 


Morton to amerce a sheriff, made before Buxton, J., at 
Spring Term, 1869, of CumBERLAND. 

The facts were that the plaintiff at Spring Term, 1867, 
had obtained judgment against one McLeed, and that a 
fi. fa. issuing thereupon had, on 27 December, 1867, been 
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duly levied by the Sheriff of Richmond upon certain lands. 
In February, 1869, a ven. ex. issued, to sell the land, and 
upon it the Sheriff returned, “No goods, chattels, lands 
or tenements to be found in my county, over the homestead.” 

His Honor declined to grant the order, and the plaintiff 
appealed. 


Hinsdale, for the appellant. 
(26) W. MeL. McKay, contra. 


Reape, J. The State Constitution provides for the ex- 
emption of a homestead worth $1,000 and of personal prop- 
erty worth $500 from execution sale for debt. We have de- 
cided that this exemption applies to debts existing before the 
adoption of the Constitution. Hill v. Kessler, 63 N. C., 437. 

But in the case under consideration the execution was 
levied before the adoption of the Constitution; there was, 
therefore, a specific lien, a vested right, which it was not the 
purpose of the Constitution to destroy, if indeed it had the 
power. Mere indebtedness is not 2 lien upon any property, 
nor does the homestead destroy the creditor’s property in 
the claim, and therefore does not necessarily impair the obli- 
gation of the contract. But it is otherwise where the cred- 
itor has acquired a specific lien, as in the case under consid- 
eration. It was the duty of the Sheriff, under the ven. ex. 
in his hands, to sell the land which had been levied on and 
return the money into Court; and his return of “No goods 
and chattels, ete., over the homestead” was not a “due re- 
turn,” and he was therefore liable to amercement. 

It was error in his Honor to refuse the rule moved for by 
the plaintiff. 

Per CurtaM. Judgment reversed. 


Cited: Thompson v. Terry, post, 80; Sluder v. Rollins, 
post, 290; Horton v. McCall, 66 N. C., 163; Garrett »v. 
Cheshire, 69 N. C., 400; Keener v. Finger, 70 N. C., 45; 
Wells v. Sluder, Id., 59; Wilson v. Sparks, 72 N. C., 212; 
Edwards v. Kearsey, 74 N. C., 243; Pemberton v. McRae, 
75 N. C., 501; James v. West, 76 N. C., 291; Maynard v. 
Moore, Id., 162; Watkins v. Overby, 83 N. C., 167; Jones v. 
Britton, 102 N. C., 192; Stern v. Lee, 115 N. C., 433; 
Cowen v. Withrow, 116 N. C., 781. 
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(27 ) 


ALEXANDER JOHNSON v. EDWARD L. WINSLOW, 


The first section of the Act of 1868-69, ch. 86 (22 March, 1869), re- 
quiring writs of summons before magistrates upon contracts en- 
tered into before 1 May, 1865, to be returnable at the end of 
ninety days, is unconstitutional and void, as plainly intending 
to hinder a certain class of creditors, and therefore impairing 
the obligation of a class of contracts. 


(Jacobs v. Smallivood, 63 N. C., 112, cited and approved). 


Action for money, begun before a magistrate and tried by 
Buxton, J., wpon appeal, at Spring Term, 1869, of CumBrr- 
LAND. 

The note upon which the action was founded was given 
4 February, -1860. The summons was issued 15 May, 1869, 
returnable on the 29th of the same month; on the last- 
mentioned day the defendant moved to amend the writ so as 
to make it returnable (in accordance with the recent Act of 
22 March, 1869, in relation to Proceedings before Magis- 
trates) at the end of ninety days from the day on which it 
was issued. The magistrate made an order accordingly, and 
the plaintiff appealed to the Superior Court. 

It was agreed by the parties that if his Honor should affirm 
the judgment below, judgment should be given as of nonsuit; 
and if otherwise, judgment should be entered for the debt. 

Therefore his Honor, considering the provision of the Act 
of 22 March, 1869, to be unconstitutional, gave judgment in 
favor of the plaintiff for the debt and costs. 

The defendant appealed to the Supreme Court. 


McRae, for the appellant. 
Hinsdale, contra. 
(28) 

Reape, J. <A contract without a remedy in the 
courts to enforce it amounts.to nothing; and therefore the law 
must furnish a remedy. But it need not furnish any partic- 
ular remedy. The remedy may be changed from time to 
time for the convenience of the courts and for the purposes 
of justice, and such change does not impair the obligation of 
contracts. A change of remedy, however, not for those pur- 
poses, but for the favor of one party at the expense of the 
other, and which does in fact materially and injuriously 
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affect the rights of a party, impairs the obligation of the 
contract and is void. From the absence of all reason for the 
change in time of the return of the summons, from the un- 
usually long time allowed for the return, and from the dis- 
crimination in the class of debts to which the change is 
allowed, it is apparent that the purpose here was unneces- 
sarily to delay the plaintiff in the prosecution of his right, 
and the effect is to impair the obligation of the contract; and 
therefore sec. 1 of ch. 86 of the Acts of (22 March) 1869 is 
void. Jacobs v. Smallwood, 63 N.-C., 112. 
‘There is no error. 


Ropman, J. I should dissent from the opinion of the 
Court in this case, upon the reasoning which I endeavored to 
maintain in Jacobs v. Smallwood, as I think the control over 
the remedy belongs exclusively to the State; but I vield to the 


authority of the decision in that case. 
Per Curiam. Judgment affirmed. 








( 29 ) 
NANCY’ J. ALSPAUGH, guardian, v. L. H. JONES and others. 


1. Whether one who has assumed to act as attorney for another was 
authorized to do so, is, under proper instructions from the Court, 
a question of fact for the jury. 


2. Where a party filled up a writ for himself in his character as 
guardian, as plaintiff, and handed it to an officer to be served, 
but, before it was executed, procured another person to be sub- 
stituted in his place as guardian, and endorsed the note in ques- 


tion to him: 


3. Held, that an attorney, who usually had taken judgments for the 
former guardian, and for that reason, after the writ had been 
executed, and before it had been returned (July, 1862), instructed 
the Sheriff to receive Confederate and other currency in payment 
of the amount specified upon its face, was not authorized so to do. 


Dest, tried before Mitchell, J., at Fall Term, 1869, of 
ALEXANDER. The plaintiff declared upon a note payable by 
the defendants, originally to one Carson, and by him en- 
dorsed to one Marshall, and by the latter to the plaintiff—all 
as guardians of the minor heirs of one Emily Alspaugh, de. 
ceased, being for $226.90. 
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The defendants relied upon the plea of payment, and in 
support of it showed the following facts: Previously to the 
first Monday of March, 1862, Carson was guardian of the 
minor heirs aforesaid, and on 15 February, 1862, he filled up 
and handed to the Sheriff a writ for the same cause of action 
as that in the present suit, returnable to Fall Term, 1862, of 
Alexander Superior Court. 

On 19 July the said officer executed said writ. Immedi- 
ately one of the defendants insisted on paying the principal, 
interest and cost, as demanded by the writ, in currency, a 
considerable amount of which consisted of North Carolina 
bank-notes; but a greater amount was in Confederate cur- 
rency. The officer doubted his authority to receive payment. 
Thereupon they called on an attorney residing in Taylors- 
ville, for his opinion whether the otticer had authority to col- 
lect and give a-discharge for money demanded by the writ. 
He instructed them that he had the power and author- 
ity to do so, and directed the ofticer to receive it, which ( 30 ) 
he did in such currency as above mentioned, and the 
only evidence as to the value of such currency at that time was 
that it was received by some, and by others was refused. The 
Sheriff, after receiving the amount of principal, interest and 
costs in the said currency, endorsed for his return on writ as 
follows: “19 July, 1862, satisfied in full,” ete. The attor- 
ney in question had usually prosecuted suits brought by 
Mr. Carson to collect the moneys of his wards. In doing 
this the only service required of him was to take judgments. 
The collections were actually made under the directions of 
Mr. Carson, and the money received by him. In regard to 
the writ issued by Carson, February, 1862, he at first declined 
to prosecute it, but afterwards, and before the writ was 
issued, he undertook to attend to it, as to other suits of like 
nature. When the payment was made to the officer the 
“attorney was present. The initials of his name, made by 
himself, were endorsed on the writ before the payment was 
made; but he had no recollection that he had ever before 
seen the writ. The note was not present, but he forthwith 
received from the officer, and paid into the Clerk’s office, the 
currency received, and it remained there uncalled for, as far 
as he knows or believes, for two years, when he withdrew a 
part of it for his own use, and the remainder suffered the fate 
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of all Confederate currency. The Clerk mentioned to some 
of the parties interested that those notes were thus deposited, 
but does not recollect when or to whom. 

It was further shown in the case that on the first Monday 
of March, 1862, Mr. Carson procured the appointment of 
G. Marshall, uncle of his wards, to their guardianship, and at 
that time he endorsed over and assigned the said note, and 
all notes of his wards, to said Marshall, and delivered them 
over to him. He never afterwards had possession of any of 
them, and had no longer the management of the suit brought 

on said note, or any right to collect it. Marshall was 
(31) informed he had issued a writ for its collection, but it 

did not appear that he (Marshall) knew that any 
counsel had been retained to prosecute it. At the time of the 
alleged payment the said note was in the possession of Mar- 
shall, at his residence, a considerable distance from the town 
of Taylorsville, and there was no proof tending to show when 
he received notice of the alleged payment. 

The counsel for plaintiff requested the Court to instruct 
the jury that the evidence did not show that the attorney 
was an attorney and agent of the plaintiff with such authority 
and power as to ratify by his direction or assent the collection 
of the money demanded by the writ. 

The Court refused the instructions called for, but in- 
structed the jury that the collection and receipt of the notes 
and currency by the officer, under the instructions as set forth 
‘in the evidence, was a discharge of the note, and the defend- 
ants were entitled to their verdict. 

The plaintiff excepted; verdict for the defendants; rule, 
ete.; judgment, and appeal by the plaintiff. 


W. P. Caldwell, for the appellant. 
Boyden & Bailey, contra. 


Setrie, J. Two questions are presented for our consid- 
eration: 

1. Was the attorney ever empowered to act as attorney in 
the suit brought by Carson, and if he was, how far did his 
authority extend ? 

It was contended upon the argument that the effect of 
the initials of the attorney’s name being marked on the back of 
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the writ as attorney amounts in law to instructions to him to 
receive the money demanded by the writ. His Honor seems 
to have adopted this view, for he instructed the jury “that 
the collection and receipt of the notes and currency by the 
officer, under the instruction of the attorney, as set forth in 
the evidence, was a discharge of the note.” The case 

states that “the attorney had usually prosecuted suits ( 32 ) 
brought by Mr. Carson to collect the moneys of his 
wards. In doing this the only service required of him was 
to take judgments. The collections were actually made un- 
der the directions of Mr. Carson, and the money received by 
him.” , 

His Honor should have left it to the jury to say whether 
or not he was the attorney of the plaintiff. And if he was, 
it was for them to find how far his authority extended; 
whether to sue for, demand and receive the money sought to 
be recovered by the suit, or only to take judgment, leaving the 
business of collecting to Carson. 

2. Conceding that he had been fully empowered by Carson 
to sue for, demand and receive whatever might be due on the 
note in question, had that power been revoked ? 

On 15 February, 1862, Carson, who then held the note 
as guardian, filled up and handed the writ to the Deputy 
Sheriff. Afterwards, to-wit, on the first Monday in March, 
1862, he procured the appointment of one Marshall, uncle of 
his wards, to be their guardian, and at that time endorsed 
and assigned the said note and all notes of his wards to said 
Marshall, and delivered them to him. The writ was not exe- 
cuted upon the defendants until 19 July following, and then 
for the first time the attorney marked the initials of his 
name upon the writ, and assumed, contrary to the scope of 
the authority theretofore exercised by him in the management 
of Carson’s business, to direct and superintend the collection 
‘of this debt, and in doing so took in payment thereof depre- 
ciated currency. 

Even the power of.Carson (upon which the authority in 
question is said to rest) to direct and control this debt had 
ceased, having passed to Marshall months before the receipt 
by the Deputy Sheriff. 
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There was therefore no privity between the attorney and 
Marshall, who then held the note as guardian, and was many 
miles away, in total ignorance of all that was passing 
( 33) to his prejudice. 
Per Curram. Venire de novo. 








JANE D. HOUSTON v. JOHN M. POTTS. 


1. The plaintiff, a resident of this State, holding a note as guardian, 
against a person living in South Carolina, went to the house of 
her debtor in 1861 to collect the money, but whilst there was in- 
duced by this debtor to take a new note, upon which he promised 
that the defendant, his brother, who resided in North Carolina, 
would become surety ; and it was also agreed that South Carolina 
interest (7 per cent.) should be paid. Afterwards, in pursuance 
of this agreement, the debtor executed a note in the ordinary 
form, without express stipulation for interest, and the defendant 
also executed it as surety, in this State; upon its being presented 
by the debtor to the plaintiff, in this State, she reminded him of 
his agreement as to interest, whereupon, in order to give effect 
to that, he prefixed to the note “Pleasant Valley, S. C.” Suit 
having been brought against the surety, he pleaded usury: 


2. Held, that as the contract had been made in South Carolina, the 
stipulation for seven per cent. interest was not unlawful. 


3. Also, that the prefixing of the words “Pleasant Valley, S. C.,” did 
not materially alter the note. 


(Arrington v. Gee, 27 N. C., 590, cited and approved). 


Desr upon a bond, tried before Logan, J., at the January 
Special Term, 1870, of Mecxitensure. The defendant 
pleaded general issue, usury, and that the agreement between 
the principal in the bond and the plaintiff. was a fraud upon 
himself as surety. 

Plaintiff introduced the bond, as follows: 


$900. Preasant VALtey, S. C. 
One day after date we or either of us promise to pay 
(34) to Jane D. Houston, or order, nine hundred dollars, 
for value received, as witness our hands and seals. 
R. C. Ports, [ SEAL. | 
Joun M. Ports. [sEAt. ] 
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The execution of the same by John M. Potts was also 
proved. 

Jane D. Houston; the plaintiff, testified that she was the 
guardian of her two infant children, Abner and Mary J. 
Houston, and in that capacity held a note on R. C. Potts, 
the principal in the present bond; that she resided in Union 
County, near the South Carolina line, and said R. C. Potts 
resided between two and three miles from her, in Lancaster 
District, South Carolina; that shortly before the present 
bond was given she went to the house of said R. C. Potts and 
requested payment of the note. He replied that if he could 
make collections he would come over and settle in a few 
days; but if he could not, he would give her a new note, 
with his brother, the present defendant, as surety. To this 
plaintiff assented, upon the agreement between them that 
said R. C. Potts would secure to her South Carolina inter- 
est. In a few days thereafter R. C. Potts brought to her, 
at her house in Union County, the note in suit, except that 
the words “Pleasant Valley, S. C.,” were not upon it; that 
when the note was presented to her she stated that it was 
all right, except she was to have South Carolina interest, 
and that should be specified in the note. R. C. Potts said 
it was not too late yet to make it so, and took up the pen 
and wrote at the top of the note, and as a part of it, the 
heading, “Pleasant Valley, 8. C.”’ She thereupon took the 
bond and gave a credit on the guardian note for $900—it 
being agreed that the small balance should be settled by an 
account due from plaintiff to said R. C. Potts. 

The defendant introduced the statute of South Carolina 
fixing the rate of interest in that State at 7 per cent. 

R. C. Potts, the principal in the bond, testified that plain- 
tiff called upon him for a settlement of the note due to 
her as guardian, but whether it was at his house or hers ( 35 ) 
“he did not now recollect; that he promised to pay if 
he could make collections to do so; but if not, as his father was 
dead, he would give her a new note, with his brother John as 
surety. To which plaintiff replied : “But, Robert, if I do that 
you must allow me South Carolina interest.”” To which wit- 
ness agreed ; that witness, a few days after, came up to Meck- 
lenburg County, N. C., where the defendant John M. Potts 
then resided, and still resides, and got his signature to the 
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bond as it was then drawn, without the heading, “Pleasant 
Valley, S. C.”; that he did not mention anything to him 
about the 7 per cent. interest, or in any way allude to it; 
that he took the bond thus signed by himself and defendant 
to plaintiff, who, upon looking at it, remarked: ‘Robert, you 
promised me South Carolina interest,” and thereupon wit- 
ness wrote the caption upon the note to effectuate that pur- 
pose. Witness further testified that he had no authority 
from the defendant to add the heading to the bond, nor did 
he communicate to him that he had so added it until a short 
time before this suit was instituted; witness could not recol- 
lect whether he wrote the body of the present bond, or signed 
it, in South or North Carolina, and it did not enter his mind, 
nor did he suppose it entered the mind of the plaintiff, to 
evade the usury laws. 

John M. Potts, the defendant, testified that his brother 
brought the note to him in Mecklenburg County, N. C., 
where he resided, and that he signed it; that he cannot state 
from his own recollection that the words “Pleasant Valley, 
S. C.,” were or were not upon it at the time; but that he had 
no idea he was signing a 7 per cent. note; that he was a 
magistrate at the time, and does not believe he would have 
signed it, especially as his brother as well as himself, at that 
time, were men of large means, and the money could have 
been borrowed without difficulty, in this county, at 6 per 
cent. ; he would not have hesitated to sign a bond much larger 

than this for his brother at that time. He also testi- 
( 36) fied that he had no idea that any alterations or addi- 

tion had been made upon the bond until shortly before 
this suit was brought, and his brother, R. C. Potts, then told 
him about it. 

In obedience to an intimation from the Court, the plaintiff 
submitted to a nonsuit, and appealed. 


Wilson and Dowd, for the appellant. 
R. Barringer, contra. 


Sertie, J. The plaintiff, Jane D. Houston, went to the 
house of the principal, R. C. Potts, who resided in the State 
of South Carolina, for the purpose of collecting money then 
due from him to her wards. The said principal being un- 
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prepared to pay the money at that time, proposed to exe- 
cute his bond to the plaintiff, with his brother, J. M. Potts, 
who resided in North Carolina, as surety. To this the 
plaintiff assented, upon the agreement between them that 
the said R. C. Potts would secure to her South Caro- 

lina interest, to-wit, 7 per cent., which was the legal ( 57 ) 
rate of interest in that State. In pursuance of this 
agreement R. C. Potts came to Mecklenburg County, North 
Carolina, and obtained the signature of his brother to the 
bond in question, and offered it to the plaintiff, who reminded 
him that she was to have “South Carolina interest”; there- 
upon R. C. Potts wrote the words “Pleasant Valley, 8. C.,” 
at the head of the note, in order to carry out the contract made 
several days before in South Carolina. 

The principal, R. C. Potts, testified that “it did not enter 
his mind, nor did he suppose that it entered the mind of 
the plaintiff, to evade the usury laws.” Indeed, he does not 
pretend that there was anything in the contract, or conduct 
of the plaintiff, to warrant the suggestion of fraud. It is 
evident, from his own testimony, that the other defendant, 
J. M. Potts, signed the bond as surety for his brother with- 
out regard to the defense which he now attempts to set up, 
for he cannot state whether the words “Pleasdnt Valley, 
S. C.,” were or were not upon the bond at the time he 
signed it. He states that he and his brother were both men 
of large means, and that he would not have hesitated to 
sign a much larger bond for his brother at that time, ete., 
but that he had no idea he was signing a 7 per cent. note, 
because he was a magistrate and also a man of means, and 
could have borrowed money at 6 per cent. in Mecklenburg. 

This reference is made to the testimony of this defendant 
in order to show its unsatisfactory character, for, taking all 
that he says to be true, it amounts to no defense in this ac- 
‘tion. He signed as surety for his brother who resided in 
South Carolina, and it mattered but little with him whether 
the bond bore 6 or 7 per cent., for he did not expect to pay 
either amount, as his brother was a man of “large means at 
that time.” But the evidence shows this contract, to which 
he became surety, to have been made in South Carolina, 
and in the absence of any stipulations to the contrary, it 
must be governed by the lex loci contractus in respect 
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( 38 ) to interest and its other incidents. The addition of 

the words “Pleasant Valley, 8. C.,” in this instance 
did not vary the terms of the contract. They amount to noth- 
ing more than was already implied by law. ? 

Take it that this contract, which had been made before in 
South Carolina with the express understanding that it was 
to be governed by the laws of that State, had never been re- 
duced to writing until the day on which it was delivered to 
the plaintiff in North Carolina, still that cireumstance would 
not change the law or defeat the recovery in this case. So 
far, then, as R. C. Potts is concerned, he is clearly bound 
for South Carolina interest, and when J. M. Potts became 
his surety in North Carolina it did not alter the locality of 
the contract with regard to interest. 

The defendant contends that this case is to be distin- 
guished from Arrington v. Gee, 27 N. C., 590, as here the 
money had been previously borrowed in this State, and the 
contract between the parties was only for a renewal of the 
security. But it must be borne in mind that the plaintiff went 
to the domicil of the principal, R. C. Potts, not to renew a 
debt, but to collect money then due her wards, and while in 
another State was induced by that person to enter into a 
new contract, in which it was stipulated that it was to be gov- 
erned in respect to interest by the laws of his domicil, thus 
making assurance doubly sure by expressly contracting to do 
what the law already implied. . 

We consider the case of Arrington v. Gee, supra, directly 
in point, and as the learning on this subject is there collected, 
we deem it unnecessary to do more than refer to that case and 
the authorities upon which it is based. 

In this view of the case we have not thought it proper to 
decide a very interesting question which was pressed upon 
the argument, to-wit, the effect of our recent statute repeal- 
ing the usury laws. 

His Honor having intimated that he should instruct the 

jury upon the facts proved (and, there appears to be 
(39) no dispute about the facts which control this action) 

that the plaintiff could not recover, she submitted to a 
nonsuit and appealed to this Court. 

We are of opinion that there is error in the ruling of his 
Honor. 

Per Curiam. Error. 
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LEWIS T. TEAGUE vy, JOHN W. PERRY. 


1. A note given subsequently, in purchase of a magistrate’s judgment 
which had been won at cards by the payee from the maker, is 
not void under the statute against gaming. 


2. The statute (Rev. Code, ch. 51, sec. 2), which avoids all judg- 
ments, etc., for and on account of any money, or property, or 
thing in action wagered, bet, etc., does not include judgments 
taken in invitum, but only such as are confessed or taken by 
consent. 


(Hudspeth v. Wilson, 13 N. C., 372, and Warden v. Plummer, 49 N. C.., 
524, cited and approved). 


Action for an injunction to stay proceedings, tried by 
Tourgee, J., at Fall Term, 1869, of CuarHam. 

The facts were that in 1860 the defendant, as endorsee of 
one Dorsett, had recovered judgment before a magistrate upon 
a certain note given by the plaintiff to Dorsett; that the 
plaintiff had appealed from that judgment to the Superior 
Court of Chatham, and that at Spring Term, 1867, no pleas 
having been entered in the Superior Court, judgment was 
again given against the plaintiff and one Peggy Teague, his 
surety for the appeal, and that execution had been taken out 
and levied, ete. ; also, that the note in question had been given 
by the plaintiff to Dorsett in payment for a magistrate’s judg- 
ment once in the hands of the plaintiff as constable, which 
some days before had been won at cards of him by Dorsett. 

His Honor having ordered the injunction to be per- 
petuated, the defendant appealed. ( 40 ) 


Manning, for the appellant. 
Phillips & Merrimon, contra. 


Pearson, C. J. We do not concur in the view of the case 
» taken by his Honor. 

1. Suppose, for the sake of argument, that the note was 
given to secure the payment of money won at cards, a judg- 
ment “in invitum” was taken against L. T. Teague, before 
a justice of the peace in 1860, from which judgment 
he appealed, and Peggy Teague, the other plaintiff, be- ( 41 ) 
came his surety. At Spring Term, 1867, judgment 
was entered against both of them. This put an end to the 
controversy, and the parties are estopped by record from now 
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setting up any matter of which they might have taken benefit 
by way of defense to that action. “Interest reipublice ut sit 
finis litium’”’ is a maxim in every system of law. In plead- 
ings by the course of the common law, Lord Coke says: 
“Good matter must be pleaded in due form, apt time, and 
proper order.” After judgment the question touching a gam- 
ing consideration was res adjudicata, and could not be again 
presented, except on writ of error. 

2. But the note was not given to secure the payment of 
money won at cards; it was given to secure the price for a 
judgment on one Emerson. It is true that this judgment had 
been won at cards; but it had passed to and became the prop- 
erty of one Dorsett, just as if a horse had been won instead of 
the judgment. It is settled that money, or a horse, or a judg- 
ment, won at cards and actually paid and delivered, cannot be 
recovered back, the game being fairly played. Hudspeth v. 
Wilson, 13 N. C., 372; Warden v. Plummer, 49 N. C., 524, 
takes this as settled, and is put on the ground that the party 
was cheated in the play. 

3. Mr. Phillips properly yielded these points, and rested 
his case on the word “judgment” in the statute, Rev. Code, 
ch. 51, see. 2: “All contracts, judgments, conveyances and 
assurances for and on account of any money, or property, or 
thing in action, so wagered, bet or staked, shall be void,” 
insisting that the effect of this provision is to make void any 
judqment rendered on a gaming consideration, and to take 
it out of the maxim and rule referred to above in reference to 
res adjudicata. 

It will be observed that the judgment taken by Perry 
against the plaintiffs was not on a note given for a gaming 
consideration, but for the price of a judgment; so the point 

does not hit our case. But suppose it does: a construc- 
( 42 ) tion of the-statute by which to give to the introduction 

of the word “judgments,” in connection with the 
words “contracts, conveyances, and assurances,” the effect of 
making an exception to a settled rule of law, is inadmissible. 
Had it been the intention to make this exception, and allow 
solemn judgments of the courts to be avoided by matter which 
could have been relied on as a defense to the action, plain 
and direct words were called for, and would have been used ; 
especially as full operation can be given to the word by 


54 





JANUARY TERM, 1870. 





WEsT v. HALL. 





treating it as used in the sense of a judgment confessed, or 
allowed by consent, in order to secure the payment of money 
won at cards; like a mortgage, deed of trust or other assur- 
ance given for that purpose. The use of the word “judg- 
ment” in the sense of a security given for money, in the 
next preceding chapter (ch. 50, sec. 1), in connection with 
the same words, furnishes a conclusive analogy: “Every gift 
and conveyance of land, goods, ete., and every bond, suit, 
judgment and execution made with intent to defraud credit- 
ors, shall be void,” ete. Here, “judgment” is evidently used 
in the sense of a judgment confessed with intent to defraud 
creditors. There, it is used in the sense of a judgment con- 
fessed with intent to secure money won at cards. There is 
no reason to infer that the word was used in either statute 
for the purpose of abrogating a well-settled and highly bene- 
ficial principle of law by which an end is, put to litigation. 
There is error. 
Per Curran. Error. 


Cited: Farrar v. Stevenson, 101 N. C., 85. 








(43 ) 
R. J. WEST v. J. W. HALL and others. 


A bond given for the price of a slave sold in 1859 is valid, notwith- 
standing the public events which have happened since; nor is it 
affected by the fact that the slave was warranted such for life. 


(Harrell v. Watson,, 63 N. C., 454, cited and approved). 


Dest, tried before Cloud, J., at Fall Term, 1869, of 
Rowan. The plaintiff declared upon a bond for money, in 
the ordinary form, dated 31 January, 1859. The defendant 
relied upon the pleas of general issue and illegal considera- 
tion. 

Evidence was offered by the defendants to show that the 
bond was given in payment of the price of a slave, and that 
the bill of sale received by the defendant J. W. Hall con- 
tained a warranty that the slave was such for life. This was 
excluded by the Court, and the defendants excepted. 
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Verdict for the plaintiff; rule, ete.; judgment, and appeal 
by the defendants. 


R. A. Caldwell, for the appellants. 
B. Craig, contra. 


Prarson, C. J. There is no error. 

It is settled that a contract for the purchase of a slave is 
not illegal, even when made after the proclamation of the 
President, the slave not being under the control of the mili- 
tary forces of the United States. Harrell v. Watson, 63 
N. C., 454. In our ease the contract was made in 1859, so 
the matter is too plain for discussion. 

The evidence in regard to the warranty of title was prop- 
erly rejected. It did not tend to support any of the pleas. 
Indeed, there was no breach of the warranty. The negro 

was a “slave for life,” and the contract could not in 
(44) any way be affected by the event of the late war and 
the abolition of the institution of slavery. 

Per Curiam. Judgment affirmed. 

NoTe.—In another case at this term, between the same parties, in 


which N. F. Hall was the principal defendant, the facts and ques- 
tions were the same, and the same judgment was rendered. 








H. C. BOST v. JOSEPH MINGUES. 


A person is not justified in killing the hog of another because it has 
repeatedly broken through his fences, and when killed was 
within his enclosed premises, into which it had broken immedi- 
ately before, on being driven out of his corn-field. 


(Moore v. Nixon, 51 N. C., 293, cited and approved). 


Action, tried before Cloud, J., at Fall Term, 1869, of 
Rowan. The following is the case sent up: 

The plaintiff sued for the killing of a boar by the defend- 
ant. It was in evidence that plaintiff was the owner of an 
unmarked white Chester boar; that about 1 October, 1868, 
the boar was missing, and has not been since seen by plain- 
tiff. It was further in evidence that he was seen in defend- 
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ant’s pasture-field on Wednesday, the day before he was 
killed; the next day after, plaintiff went to defendant’s in 
search of the boar. It was proved that the boar was valuable 
as a stock-hog. It was in evidence on part of defendant 
that a white unmarked boar came to his premises shortly after 
1 October; that the boar broke through a set of draw-bars, 
made of sound split white-oak bars, five to six inches broad, 
an inch and a fourth thick, and five feet high; that the draw- 
bars furnished communication with defendant’s corn-field, 
where his corn was then growing; that the boar was 

driven out of the corn-field, and the break in the draw- ( 45 ) 
bars was repaired and made good; that the boar again 

broke through into the corn-field, and let in with him a num- 
ber of defendant’s hogs; that the boar was turned out, the 
break was a third time repaired by the insertion of a quantity 
of rails and other obstructions; but the boar broke through 
again, letting into the corn-field a number of hogs; that the 
boar and other hogs destroyed seventy-five bushels of corn, 
then growing and standing in said corn-field. It was further 
in evidence that the defendant made repeated inquiries to as- 
certain the owner of the boar, but did not succeed; that he 
then ordered his hands to drive him off; that in attempting 
to drive him off with men and dogs, the boar turned upon 
the hands and the dogs they used for that purpose, and put 
them to flight on two several occasions, and after driving 
back the hands and dogs the second time the boar reared 
up against the fence around the pasture, where it was ten or 
twelve rails, and over five feet high, and pushed the fence 
down by main force and entered the pasture; that immedi- 
ately thereupon the defendant caused the boar to be shot. 

It was in evidence on the part of the plaintiff, and also on 
the part of the defendant, that the fence around the pasture- 
field in which the hog was killed was in some places ‘as low 
as three feet. It was also in evidence on the part of the de- 
fendant that his fence was generally a five-foot fence, and 
that around the pasture was a new fence, made of new and 
sound old rails, and then in some places not more than three 
and a half feet, and on part of the plaintiff that in some 
places around the corn-field, which was a large field, the 
fence measured from four feet one inch to four feet ten 
inches, by actual measurement; and some panels of the pas- 
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ture fence were as low as three feet; that the panels by the 

side of the draw-bars, where the boar broke through, were not 

higher than four feet, and that there was one place in the 
fence around which witness said he could have kicked 

(46) through with his foot; the plaintiff measured only the 
lowest parts. 

The defendant requested his Honor, in writing, to instruct 
the jury, if they were satisfied from the evidence that the 
hog became a nuisance, by breaking into and over the de- 
fendant’s fence, that the defendant had a right (it being 
admitted that he was an unmarked hog), after endeavoring 
to find the owner, to kill the hog when he had just pushed 
down a good five-foot fence. His Honor declined to give 
the instruction, for the reason that no ground was laid for 
the instruction asked, and instructed the jury that a lawful 
fence must be five feet high at all points, and that if the 
jury found, from the evidence, that the fence was not five 
feet high at all points, and that the hog was the property of 
the plaintiff, the defendant had no right to kill the boar, and 
it would be their duty to find for the plaintiff. The defend- 
ant excepted. Under the charge of his Honor the plaintiff 
had a verdict, and the defendant appealed. 


Boyden & Bailey, for the appellant. 
B. Craig, contra. 


Reape, J. The-defendant had no right to kill the hog 
for what he had already done: that were to take vengeance. 
Nor had-he the right to kill him to prevent an anticipated 
mischief, for that might never happen. Nor had he the 
right to kill him for breaking over the fence, to get away from 
the dogs; for that was the instinct of self-preservation, in- 
cited ky the violence of the pursuit. 

It is the custom of the country that stock shall run at 
large; and because of the unnecessary expense, every owner 
of stock does not keep a bull or a boar. A few in each 
neighborhood are sufficient. They are regarded as public 
conveniences, and are indulged to considerable latitude in 

“the.freedom of the neighborhood.” 
(47) The hog in question seems to have been improved 
stock, a Chester boar, worth $50. From the fact that 
he was not marked, and was allowed the range, he seems to 
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have been devoted to the service of the public by his liberal 
owner, and was in no sense a nuisance. To kill such a hog 
was an injury to the plaintiff and a loss to the public, and 
would have been bad neighborship in the defendant, if it 
were not apparent that the killing was done under consider- 
able provocation and under the impulse of the moment. 

It was plausibly urged for the defendant that, inasmuch 
as the hog was not marked, and the owner was unknown, he 
could have no redress for the depredations upon his crop; 
but that is not so, for the stray-law gave an ample remedy. 
To this suggestion it was objected by the defendant that he 
could not catch him. It seems that with dogs he could not, 
but milder means would doubtless have been effective, and 
they were not tried. His Honor’s instructions that the de- 
fendant had no right to kill the hog unless his fence were 
five feet high “all around” did the defendant no injustice, 
and was more favorable for him than the law allows; for he 
had no right to kill under the circumstances, if his fence had 
been five feet all around. Morse rv. Nixon, 51 N. C., 293. 
There is no error. 

Per Curiam. Judgment affirmed. 


Cited: S. v. Neal, 120 N. C., 619. 








ALEXANDER McKAY vy. NOAH SMITHERMAN. 


1. A sheriff who had been instructed by the plaintiff to receive upon 
an execution “cash in bank-bills of the State, or specie,” received 
upon it its amount in Confederate currency, and endorsed “sat- 
isfied’; upon returning it to the Clerk his attention was drawn 
to the instructions upon the writ, and thereupon he withdrew it, 
erased “satisfied,” and entered “Received, 30 August, 1864, the 
amount of this execution in Confederate currency notes, which 
plaintiff refused to accept’: Held, that the judgment was not 
discharged, and, therefore, that the defendant had no right at a 
subsequent term to move that alias writs of execution which had 
been issued should be set aside. 


2. An execution can be satisfied only by a seizure and sale of prop- 
erty; or by payment in coin, or in such currency as the plaintiff 
gives the officer express or implied authority to receive. 


(Atkin v. Mooney, 61 N. C., 31, and Taylor v. Kelly, 51 N. C.,, 324, 
cited and approved). 
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(48)  Morron to set aside an execution returnable to that 
term of the Court, made before Buxton, J., at Fall 
Term, 1869, of Monrcomery. 

Judgment in the case had been rendered at Fall Term, 
1862. <A fiert facias was issued, and was returned, levied on 
land, to Fall Term, 1863. 

A venditioni exponas (with fi. fa. clause) issued, return- 
able to Fall Term, 1864, directing on its face the receipt by 
the Sheriff of ‘cash in bank-bills of this State, or specie.” 
-There was also a memorandum on the execution docket, en- 
tered by the Clerk at the time he issued the execution, in 
these words: “Issue vendi., to be collected in bank-bills or 
specie, issued 19 July, 1864.” 

The Sheriff who had made the levy, on 30 August, 1864, 
received the amount without sale, of Alexander McKay, 
one of the defendants in the execution, but received it im 
Confederate currency, endorsed the execution “Satisfied,” 
brought it into the Clerk’s office, and laid it on the table, re- 
marking that he had collected the money. Thereupon the 
Clerk made an entry on the execution docket of the word 
“satisfied,” but on looking at the money, and discovering its 
character, said to the Sheriff: “That will not do,” erased the 
word “satisfied” which he had just entered, refused to re- 
ceive the money, and pointed the Sheriff to the direction in 
the execution, and on the docket, as to the character of the 

money required. 
( 49 ) The Sheriff then carried off the siinaithen, and the 
Confederate money. This execution afterwards was 
filed among the papers, no one knows how. The word “satis- 
fied,” first endorsed thereon and signed by Sheriff Sanders, 
was erased, and the following words appeared ; 


Received, 30 August, 1864, the amount of this execution 
in Confederate currency notes, which plaintiff refused to 
receive. A. H. Sanpers, Sheriff. 


The Sheriff at the time he collected the Confederate money 
of McKay gave him no receipt, but remarked to him that he 
would write the word “satisfied” on the writ of execution. 
He afterwards informed McKay that the money was rejected, 
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and tendered it back to him, but not until it was entirely 
worthless, and then McKay refused to take it back, and the 
Sheriff has it vet. 

Sanders went out of office in October, 1864. No further 
proceedings were had upon the levy already made, but suc- 
cessive writs of fieri facias were issued from court to court, 
and came into the hands of his successor in office, under 
one of which a new levy was made upon the land of the 
said McKay. Upon this levy a ven. ex. (with fi. fa. clause) 
issued, returnable to the present term of the Court, and this 
execution Alexander McKay moved to set aside, upon the 
ground that so far as he was concerned the judgment upon 
which it issued was satisfied and discharged by the pro- 
ceedings in regard to the execution in the hands of Sheriff 
Sanders, above recited. His Honor refused to set aside the 
execution, and McKay appealed. 


Ashe and Battle & Sons, for the appellant. 
No counsel contra. 


Dick, J. An exeeption can be satisfied only by payment, 
or by a seizure and sale of a defendant’s property. 

In the case before us there was no seizure and sale ( 50 ) 
of property, and the question to be determined is, Did 
the payment, by McKay, of Confederate notes to the Sheriff 
discharge the execution ? 

On the face of the execution there were instructions to 
the Sheriff to receive in payment “cash in bank-bills of this 
State, or specie.”” The plaintiff in the execution had a right 
to give these instructions, Atkin v. Mooney, 61 N. C., 31— 
and they were mandatory to the Sheriff. The law recognizes 
nothing in the payment of debts but money, 7. e., coin or 
eurrency which is declared to be a legal- tender. If any 

~other kind of currency is received by a sheriff in payment 
of an execution, with the express or implied consent of a 
plaintiff, it will discharge the debt. In our case the Sheriff 
was acting under special instructions, and his failure in the 
performance of his duty rendered his action illegal and void. 

The execution was not returned “satisfied,” and the spe- 
cial return of payment in “Confederate currency notes” did 
not discharge the judgment. Taylor v. Kelly, 51 N. C., 324; 
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Griffin v. Thompson, 2 How. (U. S.), 244. There is no 


error. 
Perr Curtam. Judgment affirmed. 


Cited: Utley v. Young, 68 N. C., 392. 








GASTON H. WILDER y, A. G, LEE. 


That the party failed to establish a defense in the previous action, 
through the unexpected absence of the nominal plaintiff in the 
case, Whom he had not summoned as a witness, is no ground for 
an injunction against the judgment in such action. 


Action for an injunction, before Watts, J., at Fall Term, 
1869, of Wake, upon a motion to vacate the order previously 
obtained. 
(51) The complaint, filed 3 July, 1869, alleged that the 
defendant resided in the county of Johnston and the 
plaintiff in Wake, and that they had no other domicils; that 
the defendant, in order to procure an early judgment upon a 
bond held by him against the plaintiff (dated 2 October, 
1862), assigned the same by endorsement to one Mebane of 
Alamance County, in order to defraud the counties of Wake 
and Johnston of their proper jurisdiction, and to give Ala- 
mance County jurisdiction; that this assignment was made 
without consideration, and under color and pretense merely 
to give jurisdiction as above; that suit was accordingly 
brought in Alamance Court, in the name of Mebane, and the 
present plaintiff pleaded in abatement to the jurisdiction, 
and issue was joined thereupon; that by the absence of Me- 
bane, plaintiff upon the trial was unable to show the fraud as 
above, and the verdict was against him; also that the bond 
was subject to scale, under the act of Assembly; that by sur- 
prise, accident and inadvertence arising from the absence of 
him who was plaintiff in such action, whom the present plain- 
tiff expected to use as a witness, etc., the verdict and judg- 
ment was given as above, for $2,006.40, ete. 

The plaintiff prayed for an injunction against so much 
thereof as exceeded $1,003.20, the amount due by the scale, 
ete. 
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The answer admitted the endorsement and the proceed- 
ings in Alamance Court; denied the alleged fraud, or that 
the bond was liable to scale (having been given for property 
worth the amount in par funds under a contract entered be- 
fore the currency had depreciated) ; also that the defendant 
knew nothing of Mebane’s absence, or the reason for it, but 
understands it was for want of having been summoned. 

At Fall Term of Wake Court the defendant moved to va- 
cate the injunction theretofore obtained. This was overruled 
by his Honor, and the defendant appealed. 


Phillips & Battle, for the appellant. 
Graham and Lewis, contra. ( 52 ) 


Reaper, J. All the questions in this case are res adjudi- 
cate between the same parties, as appears from the complaint 
itself. There would be no end to litigation if, when the 
plaintiff recovers of the defendant without fraud, surprise or 
accident, the defendant could turn round and sue the plain- 
tiff, with the view to make the same issues, and try them 
again. There is nothing set forth in the complaint that’ 
amounts to fraud, surprise or accident; and if the defendant 
has suffered, it was on account of his own laches. The plea 
to the jurisdiction was put in by him, and found against him, 
and his failure to claim the scale of depreciation, if he was 
entitled to it, was his own negligence. The alleged absence 
of testimony, when he had not summoned the witness, can- 
not avail him... The supposed equity in the complaint is fully 
denied by the answer. 

The injunction ought to have been vacated. The continu- 
ing it was error. 

Per Curtam. Order accordingly. 


Cited: Walker v. Gurley, 83 N. C., 433. 
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WILLIAM SMITHDEAL and wife v. ROBERT H. SMITH. 


Land cannot pass by a nuncupative will. 
Partition of land, before Cloud, J., at Fall Term, 1869, 


The plaintiffs alleged that they were tenants in com- 
(53 ) mon with the defendant of the land in question, and 
asked judgment for a partition. The defendant an- 
swered, admitting a tenancy in common in which he was 
entitled to two-thirds and the feme plaintiff to one-third only, 
claiming that heretofore a third person was entitled in equal 
proportions with the feme plaintiff and himself, and that 
upon such person’s death he left his share, by will, to the de- 
fendant. The plaintiffs replied, claiming an equal share 
with the defendant, and alleging that the will in question was 
nuncupative, and therefore could not convey land. 

Upon the trial of this issue before the Clerk, he gave judg- 
ment for the plaintiffs, and this, upon appeal, was affirmed 
by the Judge of the District, whereupon the defendant ap- 
pealed to this Court. 


Blackmer & McCorkle, for the appellant. 
B. Craig and R. A. Caldwell, contra. 


Pearson, C. J. The position that land can pass by a nun- 
cupative will cannot be supported. 

At common law land could not be devised. Statute 32 
Hen. VIII., allows any person having land held by military 
tenure to devise two-thirds thereof, and any person having 
land held by socage tenure to devise the whole, provided the 
devise be made in writing, signed by the testator. By Stat- 
ute 12 Car. IT., all land held by military tenure is con- 
verted into land held by free and common socage, and the 
legal effect is to. make all land, except copyhold, devisable 
by will in writing, signed by the testator. Soon after the 
passage of the statute of devises the word “signed” was 
held by judicial construction to mean the writing of his 
name by the testator in any part of the instrument. To 
prevent fraud, it is provided by 29 Car. II., that wills to be 
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valid to pass land must be subscribed by three or more credi- 
ble witnesses in the presence of the testator. 

This reference to the statutes on the subject is made ( 54 ) 
for the purpose of showing that the use of the word 
“estate” in the act in regard to nuncupative wills, Rev. Code, 
eh. 119, sec. 11, cannot be allowed the effect of embracing 
land; for although the word in its general sense is broad 
enough to include land, yet it is obviously not used here in so 
broad a sense. If the purpose had been to make an entire 
change in the law, and to depart from the policy of the Stat- 
utes 32 Hen. VIII. and 29 Car. II., plain and positive words 
were called for; and so great an effect cannot be allowed the 
incidental use of a single word, upon any sound principle of 
construction. 

Per Curtam. Judgment affirmed. 








STATE vy. J.°M. MOONEY. 


1. Where two are indicted for a battery, the one for the act and the 
other for using encouraging language at the time, the wife of the 
one who encouraged the beating is a competent witness for the 
other party. 


2. The legal effect of an acquittal of the other is not an acquittal of 
her husband. , 


(State v. Rose, 61 N. C., 406, and State v. Ludivick, Tb., 401, cited and 
approved ). 


ASSAULT AND BATTERY, tried before Tourgee, J., at Fall 
Term, 1869, of Gurirorp. 

The defendants (two) were father and son. The evidence 
showed that the son, J. M. Mooney, struck the prosecutor 
“with a hammer, the father taking no other part than by 
words of encouragement to his son. For the defense it was 
proposed to introduce the mother of J. M. Mooney to testify 
in his behalf. His Honor being of opinion that under the 
facts of this case an acquittal of the son would neces- 
sarily be an acquittal of the father, excluded the wit- (55 ) 
ness. 

Verdict, Guilty; rule, ete.; judgment, and appeal. 
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No counsel for the appellant. 
Attorney-General, contra, 


Serre, J. There are no accessories in treason, or in 
offenses below: the degree of felony, but all who are con- 
cerned are principals—the one on account of the high, the 
other on account of the low, grade of the offense. While 
under our statute. an accessory before the fact may be in- 
dicted and convicted of a substantive felony, whether the 
principal felon shall or shall not have been previously con- 
victed, or shall or shall not be amenable to justice, yet it is 
determined beyond doubt that the acquittal of the principal 
is the acquittal of the accessory. 

In the ease before us, though a misdemeanor, it is con- 
ceded that if the legal effect of a verdict of acquittal of the 
son would be to acquit the father also, then the wife of 
the father would net be a competent witness for the son, for 
she would be testifying in behalf of her husband. 

His Honor was of the opinion that as the husband of the 
witness was implicated in the crime only by the encouraging 
language which he addressed to the son—the actual perpetra- 
tor—during the commission of the offense, the aequittal of 
the son, the actor, was of necessity the acquittal of the 
father, the abettor. In this there was error. Suppose the 
wife had testified to the insanity of the son, or that he was 
of voung and tender years, not being capax doli, and that 
the father had used him merely as an instrument to carry 
out his purposes; can it be contended that the acquittal of 
the son would in /egal effect be the acquittal of the father ? 
Certainly not. Perhaps the case may be placed in a stronger 

light by supposing the witness testifying to the insan- 
(56) ity of the son to be some one other than the wife. It is 

at once seen that the same testimony which aecquits the 
son convicts the father, under aggravating circumstances. In 
State v. Rose, 61 N. C., 406, it is said that ‘ta distinction is 
to be taken between those offenses where the acquittal 
one is in legal effect the acquittal of the other, as in ease of 
principal and accessory before the fact, conspiracy, fornica- 
tion and adultery, and those offenses where one may be inno- 
cent and the other guilty.” 
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The learning on this subject may be found in the case 
just cited, and also in the case of the State v. Ludwick, 61 
N. C., 401. 

Per Curiam. Venire de novo. 


Cited: S. v. Parish, 79 N. C., 618. 





STATE v. JACK JOSEY, 


1. In an indictment for crime, the defendant, ordinarily, is entitled 
to have the whole case left to the jury upon the evidence on both 
sides, and if, upon a consideration of all such evidence, every 
reasonable doubt be not removed, the jury should acquit. 

2. Therefore, in a case of larceny, an instruction to the jury “that the 
burden of proof to show the guilt of the prisoner is upon the 
State; but that when the State has made out a prima facie case, 
and the prisoner attempts to set up an alibi, the burden of proof 
is shifted, and if the defense fail to establish the alibi to the 
satisfaction of the jury they must find the prisoner guilty,” is 
erroneous, ; 

3. The rule is otherwise where the question is as to malice in cases of 
homicide; and also, generally, where the defendant relies upon 
some distinct ground of defense net necessarily connected with 
the transaction on which the indictment is founded ex. gr. in- 
sanity: and it may be so as to matters of defense peculiarly 
within the knowledge of the defendant. 


Larceny, tried before Watts, J., at Fall Term, 1869, of 
HAirax. 

The defense was an alibi, sought to be set up through ( 57 ) 
two witnesses. 

His Honor instructed the jury that the burden of proof to 
show the guilt of the prisoner was upon the State. But, when 
the State had made out a prima facie case, and the prisoner 
attempted to set up an alibi, the burden of proof was shifted, 
and if the defense failed to establish the alibi to the satisfac- 
tion of the jury, they must find the prisoner guilty. 

Verdict, Guilty; rule, ete.; judgment, and appeal. 


Walter Clark, for the appellant. 


In a criminal case the establishment of a prima facie case 
only does not take away the presumption of the defendant’s _ 
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innocence, or shift the burden of proof. The Commonwealth 
v. Kimball, 24 Pick., 366; Ogletree v. The State, 28 Ala., 
693; People v. Wingate, 5 Cal., 127. 


Attorney-General, contra. 


Although in criminal cases the establishment of a prima 
facie case only does not take away the presumption of inno- 
cence, or shift the burden of proof, yet, upon principle, there 
is a peculiar effect to be attributed to an attempt to defend 
by showing an alibi, which warrants the ruling of the Court 


below. 


Serre, J. “His Honor charged the jury that the bur- 
den of proof to show the guilt of the prisoner was upon the 
State, but that when the State had made out a prima facie 
case, and the prisoner attempted to set up an alibi, the bur- 
den of proof was shifted, and that if the defense failed to 
establish the alibi to the satisfaction of the jury, they must 
find the prisoner guilty.’ 

This is the entire charge as contained in the record sent to 

this Court. There is nothing by which the Court can 
(58 ) see how a case of any sort was made out, and the 

charge is so worded as completely to break down the 
presumption of innocence which exists in every case, and 
shift the burden of proof to the defendant. 

But taking it that a prima facie case had been established 
by some kind of evidence, direct or circumstantial, we are of 
the opinion that the law does not warrant the charge. The 
defendant was entitled to have the whole case left to the 
jury upon the evidence on both sides, and although he may 
have failed in fully satisfying the jury as to the truth of his 
defense, still any doubt that his evidence may have raised in 
their minds might assist other circumstances in removing 
the prima facie case. Indeed, a slight doubt raised by his 
evidence may have been sufficient before the jury, aided by 
the legal presumption of innocence, to rebut the prima facie 
case; for a jury is bound to acquit, unless from all the evi- 
dence every reasonable doubt is removed. What was the 
defendant required to do by this charge? To establish as a 
fact, by evidence, to the satisfaction of the jury, that he was 
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in another place at the time the offense was committed, and 
therefore not guilty. 

Evidence that would raise a doubt, or even render it proba- 
ble that he was guilty, would not suffice, for he must prove it 
to the satisfaction of the jury. Had he shown that another 
person, with the inclination to steal, had also had the oppor- 
tunity, he would not have met the requirements of the charge, 
for it would not prove that he was innocent, although the 
jury might think that it was highly probable that the other 
person had committed the offense. 

Best, in his treatise on Presumption, 47 Law Lib., 160, in 
commenting on the rule that “the onus of proving every- 
thing essential to the establishment of the charge against 
the accused lies on the prosecutor,” says that “it is in gen- 
eral sufficient to prove a prima facie case”; but we are not 
to understand from this that the making out of a prima facie 
case necessarily or ordinarily changes the burden of 
proof. This is not like a charge of murder, in which, ( 59 ) 
says Foster, “the fact of killing being first proved, all 
the circumstances of accident, necessity or infirmity are to be 
satisfactorily proved by the prisoner, unless they arise out of 
the evidence produced against him; for the law presumeth 
the fact to have been founded in malice, until the contrary 
appeareth.”’ 

In cases where the defendant relies upon some distinct 
ground of defense not necessarily connected with the trans- 
action on which the indictment is founded, such, for instance, 
as insanity, the burden of proof as to the insanity is shifted 
upon the defendant. And so it may be in cases where the 
defendant relies upon some fact peculiarly within his own 
knowledge; but the general rule is otherwise. 

“An unsuccessful attempt to establish an alibi,” says 
Wills Cir. Ev., 41 Law Lib., 51, “is always a circumstance 
of great weight against a prisoner,” ete. ; but this is stated as 
a fact which we all know to be true, and not as a rule of 
law to be charged by a court. The party accused need not 
establish his innocence; it is for the State to prove his guilt, 
before it is entitled to a verdict. 


Per Curiam. Venire de novo. 














IN THE SUPREME COURT. | 64 





Hays vv. Hays: KESSLER rv. HALL. 





MIRA HAYS et al. v. JOHN HAYS, admr. 


1. A cause in equity being before a court upon exceptions to a report, 
made under an order for an account therein: 


2. Held, that it was erroneous for the Judge, upon sustaining the 
exceptions, to proceed to dismiss the bill. 


Bity in equity, before Mitchell, J., wpon exceptions to a 
report made in the course of the cause, at Fall Term, 1869, 
of CaLpWELL. 
(60)  <An order for an account having been made, upon 
the report coming~in the defendant filed exceptions 
which on consideration were sustained by the Court, the re- 
port set aside, and the bill dismissed. Thereupon the plain- 
tiff appealed. 


Folk, for the appellant. 
Malone, contra. 


Reape, J. When the defendant’s exceptions to the report 
were sustained it was the privilege of the plaintiff to appeal 
from the ruling of his Honor and present the whole case to 
this Court. But the plaintiff was deprived of that privilege 
by the order dismissing the bill. We consider the case before 
us not upon the merits, but upon the appeal from the order 
dismissing it. That was clearly erroneous. 

Per Crurtam. Order reversed. 





C. C. KESSLER v. J. W. HALL. 


1. A note given by an executor to an attorney for counsel in his office 
as executor is payable by the maker personally, and not as 
erecutor. 


2. Parol evidence of an understanding that it was to be paid out of 
the testator’s assets only is not admissible. 


(Hailey v. Wheeler, 49 N. C., 159; McKay v. Royal, 52 N. C., 426; 
Beaty v. Gingles, 53 N. C., 302, cited and approved). 


Dest, tried before Cloud, J., at Fall Term, 1869, of 
Rowan. 
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The note upon which the action was brought was as fol- 
lows: ' 

“Six months after date, with interest from date, we ( 61 ) 
promise to pay James E. Kerr, or order, twelve hun- 
dred and fifty dollars, for value received. Witness our hands 
and seals, 27 November, 1860.” 

This was signed and sealed by the defendant; and the 
plaintiff was endorsee and purchaser for value. The defend- 
ant offered to prove that the note was given for professional 
services rendered to defendant as executor of Solomon Hall, 
deceased, and was due from him as executor, and not in his 
individual capacity, and that the understanding was that said 
note was to be paid out of the assets of said estate. 

This evidence was rejected by the Court. Verdict and 
judgment for the plaintiff. Appeal by the defendant. 


B. Craig and R. A, Caldwell, for the appellant. 
Blackmer & McCorkle, contra. 


Serre, J. The defense attempted to be set up discloses 
the fact that the bond upon which this action is brought 
was executed by the defendant to an attorney for advice and 
assistance in managing the estate of defendant’s testator. 
Of course, then, it is the individual debt of the defendant, 
and the action is properly brought; had it been brought 
against him as executor it could not have been maintained. 

It is said in Hailey v. Wheeler, 49 XN, C., 159: “It is not 
possible to conceive how a debt of the testator can be created 
by matter occurring wholly in the executor’s time. If an 
executor makes an express contract in reference to the prop- 
erty of the estate, as if he employ one to cry the sale of the 
property, as auctioneer, this is not a debt of the testator.” 
The same point is ruled in McKay v. Royal, 52 N. C., 426, 
* which, like this, was an action to recover for the professional 
services of the plaintiffs, who, as attorneys, had advised and 
counseled the executrix. 

In a still later case, Beaty v. Gingles, 53 N. C., 302, the 
cases just cited are quoted with approbation, and they 
fully establish the doctrine that the defendant is per- ( 62 ) 
sonally liable on a contract like the one before us. The 
evidence offered by the defendant was properly rejected by 
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his Honor. It is a general rule that parol evidence is inad- 
missible to contradict or vary the terms of a written contract ; 
and while the Ordinance of 18 October, 1865, and the Acts 
of 1866, chs. 38 and 39, have changed this rule of evidence in 
certain cases, they have no application to-the case before us. 
Per Curiam. Judgment affirmed. 


Cited: Hall v. Craige, 65 N. C., 53; 8. ¢., 68 N. C., 307; 
Kerchner v. McRae, 80 N. C., 223; Tyson v. Walston, 83 
N. C., 95; Martin v. McNeely, 101 N. C., 639; Banking 
Co. v. Morehead, 122 N. C., 323; Lindsay v. Darden, 124 
N. C., 309; LeRoy v. Jacobosky, 136 N. C., 450. 








THOMAS GIFFORD v. C. BETTS. 


A party who purchases and pays for a number of barrels of flour, 
warranted as “extra and superfine,” having, upon their receipt, 
notified the vendor that a portion of them were of an inferior 
quality: Held, that as the vendor did not come forward and 
remove them and pay back the purchase money, the purchaser 
had a right to sell them within a reasonable time and recover 
from the vendor any loss upon resale, together with all proper 
expenses, such as would reiniburse him for his money expended, 
but not for any loss of a good bargain. 


Assumpsit, tried before Logan, J., at January Special 
Term, 1870, of MeckLensBura. 

The plaintiff showed that in March, 1863, he had bought 
of the defendant 345 barrels of flour, 200 of which were 
then present, and that the defendant stipulated that the 
whole should be of the quality known to merchants as extra 
and superfine ; that the price, $40 per barrel, was paid down, 
and defendant was to ship the flour to the plaintiff as fast 
as possible ; that this was done, but that 66 barrels of it proved 
to be fine only, and shorts; that he wrote to the defendant giv- 

ing him notice thereof, and on receiving no answer, 
( 63) sent an agent to him with samples of the flour, and de- 
manded back his money; that he notified the defend- 
ant that if his demands were not complied with he would sell 
the flour at auction and require of him the difference; that 
he did so, and the flour brought $20 per barrel; that he cred- 
ited the defendant with this amount, deducting freight, stor- 
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age, drayage, auctioneer’s charges, etc. This suit was for the 
balance. There was no evidence of fraud upon the part of the 
defendant. 

The defendant’s counsel asked his Honor to charge that 
inasmuch as the plaintiff had accepted the flour after inspec- 
tion and ascertainment of its quality, he could not recover 
upon the special contract, as he had not declared upon any 
warranty, and no question of warranty had been submitted 
to the jury; also, that the plaintiff could not recover for 
freight, storage and other expenses attending the sale of the 
flour, which he had made his own by accepting, ete. © These 
instructions were refused. 

Verdict for the plaintiff for $787.30. Rule for a new 
trial, ete. Appeal. 


Dowd, for the appellant. 
Wilson, contra. 


Dick, J. The plaintiff purchased, and paid for, three 
hundred and forty-five barrels of flour, which were to be de- 
livered to him by the defendant, at Charlotte. At the time 
of the sale the defendant expressly “stipulated that the 
whole of the flour should be of the quality known to mer- 
chants as extra and superfine.” This stipulation amounted 
to an express warranty of the quality of the flour. The 
whole quantity reached Charlotte in:due time, but upon 
inspection sixty-six barrels proved to be of inferior 
quality. The plaintiff might have brought an action ( 64 ) 
at once, founded upon this breach of warranty, with- 
out an offer to return the goods to the defendant, or giving 
him notice of his breach of warranty. Chit. on Con., 458; 
2 Saund. Pl. and Ev., 916. 

The plaintiff, however, preferred to notify the defendant 
. immediately that the inferior flour was not accepted in dis- 
charge of the contract. As the defendant declined to remove 
the goods which were not of the quality warranted, and pay 
back the purchase money, the plaintiff had a right to sell 
them in a reasonable time, and recover from the defendant 
on the special contract the loss upon the resale, and all proper 
expenses, so as fully to reimburse himself for money ex- 
pended, but not for the léss of a good bargain. 1 Pars. Cont., 
475. ' 

Per Curiam. Judgment affirmed. 
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JOHN - HORTON vy. ELIJAH GREEN. 


A person, tendered as a witness to express an opinion whether the 
symptoms attending a diseased mule were of recent or of long 
standing, upon preliminary examination stated that he was a 
physician of eleven years standing, and that although he had no 
particular knowledge of the diseases of stock, yet from his books, 
observation and general knowledge of diseases of the human 
family, he could tell whether certain symptoms indicate that the 
disease is of recent or long standing; and although he never saw 
a case of glanders (unless the one in question were such), yet 
he was able to form an opinion whether the symptoms of the 
mule indicated a disease of recent or of long standing: Held, 
that he was a competent witness for the purpose indicated. 


(State v. Clark, 34 N. C., 151, cited and approved). 


Action for false warranty and deceit in the sale of 
( 65 ) a mule, tried before Mitchell, J., at Fall Term, 1869, 
of CALDWELL. 

It was alleged by the plaintiff that the mule had glanders 
when sold; and among other witnesses introduced was Dr. 
Rivers, a physician of eleven years standing, who, being 
asked by the plaintiff whether from his general knowledge of 
diseases he could tell whether the symptoms in this case in- 
dicated that-the disease was of recent standing or not, 
answered that he had no particular acquaintance with dis- 
eases of stock, but from his books, observation and general 
knowledge of diseases of the human family, he could tell 
whether certain symptoms indicate that a disease is of recent 
or of long standing; that he did not know that he had ever 
seen a case of glanders, unless this was one. The plaintiff 
then asked whether the symptoms of the mule in question 
indicated disease of recent or of long standing. 

The defendant objected to the question, and the Court ex- 
eluded it, upon the ground that the witness had not qualified 
himself to answer as an expert. 

The plaintiff excepted. 

Verdict for the defendant, ete. Appeal by the plaintiff. 


Folk, for the appellant. 
Malone, contra. 
( 66 ) 


Pearson, C. J. If the subject had been a man, 
instead of a mule, without doubt the opinion of Dr. Rivers 
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as to whether a disease, the symptoms of which he had ob- 
served, was of recent or of long standing, would have been 
competent evidence. State v. Clark, 34 N. C., 151. Our 
question is, Does the fact that the subject was a mule make 
this rule of evidence inapplicable? Recurrence to the princi- 
ples on which the rule rests will show that it applies to the 
one case as well as to the other, and that there is no distine- 
tion in regard to the competency of the evidence, though it 
may be that in the consideration of a jury the opinion of the 
witness in respect to the mule would not be entitled to as 
much weight as it would be in regard to a man. 

The general rule is that the opinion of a witness is not 
competent evidence; he must state facts, and let the jury 
form the opinion. For instance, a witness says “a wound 
upon a man or a mule was bleeding,” or “had a seab over it” ; 
“a place was swollen and inflamed,” or ‘“‘was discharging mat- 
ter.” From these facts the jury can say whether the wound 
or sore was of recent or of long standing. But there are 
some things of which a witness cannot give such a deserip- 
tion as will enable a jury to form an opinion. In regard to 
these the law makes exceptions, and allows the opinion of 
a witness to be competent evidence. Handwriting cannot 
be so described as to enable the jury to form an opinion; 
hence, if the witness swears that he has an opinion, and had 
the means of forming it, by having seen the man write, or 
seen writing which is proved to be his, ante litem motam, his 
opinion is competent. So, if a witness swears that he has 
an opinion as to the general character of a man, and 
had the means of forming it, by an acquaintance with ( 67 ) 
him and living in the same neighborhood, the opinion 
is competent. So in regard to diseases and matters of that 
kind, the law calls in the aid of science, and if it appears that 
the witness has had peculiar means of forming an opinion by 
‘reading, reflection and observation in the pursuit of a particu- 
lar science, and that he is a physician of many years standing, 
and he will swear that in this way he has formed an opinion, 
it is competent evidence. In State v. Clark, supra, it is 
said: “When professors of the sciences swear they can thus 
distinguish, it would be taking too much on themselves for 
persons who, like Judges, are not adepts to say the witness 
cannot thus distinguish, and on that ground refuse to hear 
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his opinion at all. By such a course the Judge would un- 
dertake, of his own sufficiency, to determine how far a par- 
ticular science, not possessed by him, can carry human know]l- 
edge, and to determine it in opposition to the professors of 
that science. That course would subvert the principle upon 
which the rule of evidence is founded and exclude the evi- 
dence in all cases.”’ 

In our case Dr. Rivers is a physician of eleven years stand- 
ing, and had observed the symptoms of the diseased animal. 
He swears that although he has no particular knowledge of 
the diseases of stock, yet, from his books, observation and 
general knowledge of diseases of the human family, he can 
tell whether certain symptoms indicate that the disease is of 
recent or of long standing; and although he never saw a 
ease of glanders, unless this is one, yet he was able to form 
an opinion as to whether the symptoms of this mule indi- 
cated a disease of recent or of long standing. This is as- 
sumed by the objection to the question which was ruled out 
by the Court “on the ground that the witness had not quali- 
fied himself as an expert.” We are to take it that he was 
about to swear that he had formed an opinion. So, in this 
particular, the cases of the man and the mule are the same. 

But it is said that the witness, although an expert in 

(68) regard to the diseases of the human family, had no 
particular acquaintance with the diseases of stock, and 

that in this lies the distinction. We do not think the distine- 
tion well taken, to the extent of making the opinion incompe- 
tent, however much it might have been matter of comment 
before the jury. Stock and the human family are animals 
with many similitudes and some variances. The circulation 
of the blood, the respiration, and the laws of nervous and 
muscular action in a mule are similar to those ina man. In 
the organs of digestion and other functions there are vari- 
ances, owing to the differences of food, ete. ; so that, although 
it be admitted that one acquainted with the mode of treating 
diseases of the human family should not be relied on to select 
from the materia medica substances apt for the treatment of 
the diseases of stock (for non constat that a medicine which 
will produce a given effect administered to a man will have 
the like effect administered to a mule), still we think it clear 
that one having a scientific knowledge of the diseases of 
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men must be presumed to have so much knowledge of the 
diseases of a mule as to enable him to determine whether a 
disease with which the animal is affected be of a recent or 
of long standing; and that this knowledge gives to his opin- 
ion, when he has had the opportunity of observing the symp- 
toms, a peculiar weight which does not belong to the opin- 
ions of those who have not devoted themselves to the study of 
diseases as a science. 

The law will not reject the aid in the investigation of 
truth, to be derived from science, merely because the wit- 
ness has confined his observation and practice to one branch 
of it. In other words, an expert in the diseases of man js 
necessarily an expert, to some extent, in the diseases of ani- 
mals, so as to make his opinion competent evidence upon a 
matter in reference to which he will swear that his scientific 
knowledge has enabled him to form an opinion. 

For further illustration, it becomes material to prove that 
a colt was dead when foaled. A physician swears that 
he made a post mortem examination, and has formed ( 69 ) 
an opinion, by means of his kiowledge of physics, that 
the lungs of a child, if it ever breathed, can be easily distin- 
guished from the lungs of one still-born, and that in that 
respect the colt and the child are the same. Shall his opinion 
be held incompetent, and the light of science be excluded, 
because the witness has no particular acquaintance with the 
diseases of such animals, and has never dissected a colt, ex- 
cept on the one occasion? There is error. 

Per Curiam. Venire de novo. 


Cited: Yates v. Yates. 76 N. C., 149: S. v. Sheets, 89 
N. C., 549; 8. v. Boyle, 104 N. C., 831. 
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R. W. FOARD and others v. J. N. ALEXANDER, adumnr., ete. 
‘ 


1. An action is inadmissible as a mode of obtaining relief against 
an execution for irregularity; the proper relief is, as formerly, 
by motion to set it aside: notice of the order nisi made there- 
under operating in the meantime as an injunction against the 
process, 


2. Where an action had been resorted to: Held, that it could not be 
treated as 2 motion in the original cause: first, because not so 
entitled; second, because the only relief prayed for therein was 
a perpetual injunction. 

3. An order to stay proceedings. made, without notice, by a Judge 
out of court for a longer time than twenty days, is irregular 

* (C. C. PL, sec. 345 [5]), and a demurrer to the complaint in the 
action in which such order was made may be treated as a motion 
to vacate. 


(Davis v. Shaver, 61 N. C.. 18; Moore v. Mitchell, Ib., 304; Simpson 
vr. Sutton, 1b., 112: Mason v. Miles, 63 N. C., 564, cited and ap- 
proved). ° 


AcTIon to set aside an execution and vacate a judg- 
(70) ment for irregularity, tried before Logan, J., on de- 
murrer, at Spring Term, 1869, of CaBarrvs. 

This proceeding began in April, 1869, by a petition to the 
Judge of the Ninth District. The plaintiffs allege that the 
defendant brought suit against them to April Term, 1861, 
of Cabarrus County Court; that the case was thence trans- 
ferred, under an act of Assembly, to the Superior Court of 
Law for that county; that at Fall Term, 1862, there was an 
entry on the docket, “Judgment by default,” and that said 
judgment (if the said entry is to be deemed one) became dor- 
mant; that an execution for a sum certain has issued upon 
it; and they pray that the execution may be set aside, and 
the judgment vacated, ete. The Judge thereupon (21 April, 
1869) ordered an injunction to issue, and also a summons, 
both returnable to the next term of Cabarrus (31 May, 
1869). The defendant, upon appearing, demurred generally. 

The Judge overruled the demurrer, but gave no judgment, 
and the defendant appealed. 


Wilson, for the appellant. 
Blackmer & McCorkle, R. Barringer and Montgomery, 
contra. 
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Ropman, J. (after stating the facts as above ). Whether 
the judgment was irregular (assuming the facts stated to be 
true) may be doubtful : Davis v. Shaver, 61 N. C., 18; 
Moore v. Mitchell, Ib., 304; but the execution issuing on 
the judgnient after it became dormant, as is alleged, was. 
Simpson v. Sutton, 61 N. C., 112. 

The first question, however, is whether the plaintiffs have 
taken the proper course to obtain the relief desired, and to 
which it is assumed they are entitled. Under our former 
practice the remedy against an irregular judgment or execu- 
tion was by an audita querela, or by, what was a substitute 
for it, a motion in the eause. Moore v. Mitchell, ub. sup.; 
Mason v. Miles, 63 N. C., 564; 1 Tidd Pr., 212. A 
court of equity never had jurisdiction to set aside the (71 ) 
irregular judgment of a court of law, because the rem- 
edy at law was adequate, or was assumed to be so. Whether 
under our former system a Judge could have given relief out 
of term-time, it is not necessary to inquire. Since the adop- 
tion of the Constitution of 1868 there can be no doubt in 
‘ases coming within its operation, for Art. IV, sec. 28, re- 
quires the Superior Courts to be always open for the transac- 
tion of all business, except trials by jury. See. 25 of Art. LV 
provides that suits pending at the adoption of the Code of 
Civil Procedure shall be determined according to the prac- 
tice then in use, “unless otherwise provided for by The 
Code.” The Code does not change the mode of setting 
aside an irregular execution; it must still be done by a mo- 
tion in the cause; and an injunction against proceeding un- 
der it, if ‘ever necessary, must be obtained in like manner. 
Indeed, an injunction in form against an irregular execution 
van hardly ever be necessary, as the granting of an order 
nisi to set it aside operates, as soon as the parties have no- 
tice of it, to stay all proceedings. McNamara on Nullities. 
Such an order would be governed by subdiy. 5, see. 345, 
C. C. P. On the final then A of the question of 
irregularity an absolute order setting the judgment or proc- 
ess aside, and superseding it, when served on the parties 
and the officers, answers every purpose and is the proper 
remedy. See sees. 188 to 191 and sec. 345, C. C. P. 

Can the present proceeding be regarded as a motion in 
the cause, or is it in the nature of a bill in equity for an in- 
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junction? With every disposition to view liberally all pro- 
ceedings begun when the practice was uncertain, we cannot 
regard this as a motion in the cause, which we have seen 
is the only regular way of proceeding. Mason v. Miles, 
ub. sup. We do not attach any weight to its being in the 
shape of a complaint or petition—that is properly enough 
the form of a motion; but it is not entitled in the original 
action. But however this may be, the interlocutory 
(72) order for an injunction was certainly irregular, as 
contrary to subdiv. 5 of sec. 345, C. C. P.; and re- 
garding the demurrer as a motion to vaeate the injunction, it 
should have been allowed. We think also, for the above rea- 
sons, that the petition should have been dismissed. The 
plaintiffs have still a remedy (if they are entitled to any, and 
have not waived it by delay) by a motion in the cause, on 
proper notice. 
Per Curtam. Order accordingly. 


Cited: Williams v. Rockwell, post, 327; Henderson v. 
Moore, 125 N. C., 384. 








DANIEL McARTHUR and others v. JOHN C. McEACHIN 
and others. 


1. An injunction granted before the issuing of a summons in the 
action is premature and irregular. 


2. Writs of summons in civil actions must (by the Act of 1868-’9, 
ch. 76) be issued by a clerk, and made returnable in term-time. 


3. A prosecution bond executed where no summons is issued, is inop- 
erative, and therefore if an injunction bond has been executed 
in such case, judgment for the costs of the defendant may well 
be given against the parties thereto. 


(Patrick v. Joyner, 683 N, C., 573, cited and approved). 


Action for an injunction against opening a public road, 
before Russell, J., at chambers, in Ropeson, 23 September, 
1869, on a motion to continue a previous order. 

The complaint had been filed in the office of the Clerk of 
Robeson County, 3 September, 1869. Having been exhib- 
ited to Russell, J., at chambers, in Elizabethtown, on 8 Sep- 
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tember, he granted an order of restraint, coupled with an 
order to the Clerk of Robeson County to issue copies of the 
order of restraint and complaint, and also a summons to the 
defendants to appear before him at Whiteville in 
Columbus County and show cause why an injunction ( 73 ) 
should not be granted, ete. A prosecution bond was 
executed, and filed 1 September, 1869, and an injunction 
bond 9 September, 1869. 

The defendants appeared in accordance with the order, 
and showed for cause: 

1. That they had not been made parties to the action in 
which the injunction is prayed, and no such*summons as is 
required had been served upon them. 

2. That no case for an injunction appeared on the face of 
the complaint, ete. ,; 

Thereupon his Honor declined to order an injunction, and 
gave judgment against the parties to the injunction bond 
for costs. Plaintiffs appealed. 


No counsel for the appellant. 
W. L. McKay and N. A. McLean, contra. 


Dick, J. The proceedings in this case were not properly 
commenced by the issuing of a summons, and the injunc- 
tion was premature and irregular, and was properly vacated. 
Patrick v. Joyner, 63 N. C., 573. The summops which his 
Honor ordered to be issued returnable before him in Colum- 
bus County was not sufficient to constitute the leading proc- 
ess in the action. The summons to commence a civil action 
must be issued by a Clerk of a Superior Court at the request 
of the plaintiff, returnable to the next term of the proper 
court. Acts 1868-9, ch. 76. His Honor acted properly in 
giving judgment for costs upon the injunction bond, as the 


‘costs were incurred in that proceeding and are provided for 


in the condition of said bond. 

A prosecution bond is required to be given by the plain- 
tiff upon the issuing of a summons, and its purpose is to se- 
eure to the defendant all such costs as he shall recover of the 
plaintiff in the action. C. C. P., see. 71. 
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(74) As no summons was issued proper to commence an 
action in this case, the filing of the prosecution bond 
was premature and inoperative, and no judgment can be 
given upon it. 
There is no error, and the judgment in the Court below is 
aftirmed, with costs. 
Per Curiam. Judgment aftirmed. 


Cited:. Hirsh v. Whitehead, 65 N. C., 517; Trealer v. 
Newsom, 88 N. C., 14; Grant v. Edwards, 90 N. C., 32; 
Fleming v. Patterson, 99 N. C., 405. 





STATE v. JOHN W. THOMAS. 


1. In all criminal prosecutions every man has a right to confront the 
accusers and witnesses with other witnesses: Therefore, 


2. Entries in the course of business, upon the books of a railroad 
company by one at the time an agent of the company, and still 
living, but absent from the State, are not competent evidence 
of the facts therein set forth, upon the trial of a third person for 
crime. 


(State v. Valentine, 29 N. C., 225, cited and approved). 


Persury, tried before Tourgee, J., at Fall Term, 1869, of 
GUILForD. 

In the course of the trial the State offered in evidence 
the books of the North Carolina Railroad Company, at 
Thomasville Station, in order to show that certain cotton, in 
regard to which it was alleged that the perjury had been 
committed, had been received by the defendant. It was 
shown that the entries were in the hand of one Lea, a former 
agent of the company at that station, and were in reference 
to the ordinary business transactions of the corporation to 
which they belong. The death of Lea was not shown, but 
that he was living a short time previously in the State of 
Missouri. The defendant objected to their introduction. The 
objection was overruled, and the defendant excepted. 

Verdict, Guilty; rule for a new trial, ete. ; judgment, and 
appeal. 
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Gorrell, for the appellant. (75 ) 
Attorney-General, McCorkle and Scott, contra. 


Pearson, C. J. For the purpose of showing that the 
cotton in regard to which the perjury is charged to have 
been committed was received by the defendant, the books 
of the North Carolina Railroad Company at Thomasville 
Station were offered in evidence. It was shown that the en- 
tries Were in the handwriting of one Lea, a former agent of 
the company at said station, and were in reference to the 
ordinary business transactions of the corporation. 

“The death of Lea was not shown; but that he was liv- 
ing a short time previous_in the State of Missouri.” The 
evidence was objected to by the defendant; objection over- 
ruled, and the defendant excepted. We must assume that 
the entries furnished material evidence, and that Lea was 
living and was absent from the State. We take occasion to 
say that it was the duty of his Honor to pass upon this 
fact, and to set it out as a fact, and the recital of the evi- 
dence from which he made the inference a fact is superfluous 
and irregular. 

It is a cherished rule of the common law that in trials 
by jury the witnesses shall be openly examined and cross- 
examined, in the presence of the parties and of the 
jury. An exception is made in regard to dying declar- ( 76 ) 
ations; but this exception is restricted to indictments 
for homicide against the party who caused the death, and is 
based on the maxim, “No man shall take advantage of his 
own wrong.” A relaxation of the rule is also made so as to 
admit in evidence what a witness who is dead swore on a 
former trial before a jury or a committing magistrate, upon 
the ground that the accused had the benefit of confronting 
the witness, and of a cross-examination, and is only deprived 
“of one test of truth—the presence of the witness before the 
jurvy—which loss was caused by the act of God. State v. 
Valentine, 29 N. C., 225. 

In the case before us it was material on the part of the 
State to prove the deliyery of the cotton to the defendant 
at Thomasville. To make this proof, the presence of the 
Witness was necessary, (1) that he, might be put under the 
obligation of an oath, (2) that the jury might note his looks 
and demeanor, (3) that the defendant might confront him 

83 











IN THE SUPREME COURT. | 64 





STATE vt. THOMAS. 





with other witnesses, and (4) that the defendant might cross- 
examine him. Const., Art. I, see. 11: “In all criminal 
prosecutions every man has a right to be informed of the 
accusation against him, and to confront the accusers and 
witnesses with other witnesses.” We take it that the word 
confront does not simply secure to the accused the privilege 
of examining witnesses in his behalf, but is an affirmance of 
the rule of the common law that in trials by jury the wit- 
ness must be present before the jury and accused, so that he 
may be confronted, that is, put face to face. 

Upon the trial, it being proved that Lea was absent and 
not within reach of the process of the Court, all of these 
safeguards which the law has prowided for the purpose of ex- 
cluding falsehood, in favor of one charged with an infamous 
crime, are by the ruling of his Honor put out of the way, 
and entries made by Lea in the books of the railroad com- 
pany are admitted to prove the delivery of the cotton in the 

stead of the solemn oath of Lea subjected to the tests 
( 77) of truth ordained by the law of the land. 

Whether the entries would be admissible as evi- 
dence, on proof of the death of Lea, is a question not now 
presented. We are satisfied that the entries were not admissi- 
ble on proof of Lea’s absence from the State. If such was the 
law, it would be infinitely better for persons accused of crime 
to consent to have the depositions of witnesses who are absent 
from the State read in evidence; for they would thus secure 
the safeguards of an oath, and of a cross-examination, and 
be deprived only of the safeguard of confronting the witness 
in the presence of the jury. And yet, neither the Chancel- 
lor, according to the practice in England of issuing commis- 
sions to take depositions of witnesses residing abroad, nor 
the Legislature, in passing statutes for the same purpose, 
have ever supposed that they had the power to deprive the 
aecused of his right to confront his accusers and their wit- 
nesses, before the jury. 

As the trial was conducted, the defendant has, in this point, 
been deprived of the safeguards provided by law in favor of 
life and liberty, and therefore has net been convicted accord- 
ing to law. There is error. 

Per Curram. Venire de novo. 


Cited: S. v. Behrman, 114 N. C., 805; S. v. Staton, Id., 
815; S. v. Mitchell, 119 N. C., 786, 787. 
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THOMAS G. WALTON, exr., etec., v.§ WILLIAM F. McKESSON 
and others. 


1. In an action upon a former judgment, the record of the judgment 
is the proper evidence thereof; and its production cannot be dis- 
pensed with, or supplied by any other evidence. 


2. Where the record of a judgment has been destroyed, the first step 
towards obtaining a remedy is by proceeding in the Court where 
it was given, to the end that the record may be supplied. 


Action for money due by judgment, tried upon (78 ) 
demurrer to the complaint, by Mitchell, J., at Fall 
Term, 1869, of Burke. 

The complaint alleged that a judgment had been obtained 
by the plaintiff against the defendants, at August Term, 
1861, of Burke County Court; that the record thereof was 
destroyed by the Federal forces under General Stoneman in 
the Spring of 1865, but that the plaintiff had a “certified 
memorandum of said judgment under the hand of the Clerk, 
dated 29 March, 1865, showing the date and amount of 
the judgment, ete., which he stands ready to produce, together 
With other proof, if necessary, as evidence of his debt.” The 
defendants demurred, and assigned as cayse that it appeared 
by the complaint that there is no record of the said sup- 
posed recovery, ete. 

The demurrer was overruled, and the defendants appealed. 


Folk, for the appellant. 
Furches, contra. 





Reape, J. In an action on a former judgment, the 
record of the judgment is the proper evidence thereof. Its 
production cannot be dispensed with, or supplied by any 
other evidence. The reason is, that upon plea of nul tiel 
record, the Court decides upon the inspection of the record 
itself. 

The plaintiff’s remedy in this case was, upon notice to the 
defendants, a motion in the original suit to have a record 
made of the judgment in place of that which was destroyed ; 
and then to offer the record in evidence in this suit. It was 
neither necessary nor proper to make profert of the judg- 
ment, but to refer to it as of record, prout patet per recor- 
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dum; but instead of such reference it is stated in the com- 
plaint as an excuse for not making profert that the record 
had been destroyed. 
(79) It is not desirable that the merits of a cause should 
be prejudiced by technicalities, and the courts are 
liberal in allowing amendments to reach substantial justice. 
If upon the coming in of the demurrer the plaintiff had ob- 
tained leave to amend his complaint, so as to refer to the 
judgment as “remaining of record,” and upon motion in the 
original cause had made a record, it might have been offered 
on the trial; but as the plaintiff joined in the demurrer, we 
are obliged to say that it ought to have been sustained. There 
is error. 
Per Curiam. Judgment reversed. 








D. C. THOMPSON v. B. A. BERRY. 


The proper method of enforcing judgments nisi is by action, or special 
proceeding commenced by summons; and this rule is not affected, 


cited and approved). 
(UcKeithan v. Terry, ante, 25, and Johnson v, Judd, 63 N. C., 498, 
cited and approved). 


ScrrE Factas to enforce a judgment nisi, tried before 
Buxton, J., at the Special Term of Irepett, July, 1869. 

At February Term, 1868, of the County Court of [Iredell 
County the plaintiff recovered judgment against Avery and 
Tate; a fi. fa. tested of that term was issued to the defend- 
ant, who was Sheriff of Burke, and by him was levied on cer- 
tain lands and returned. At May Term, 1868, a vend. exp. 
issued to the defendant, upon which he returned that it came 
to hand too late to be executed. In June, 1868, the county 
courts were abolished by the adoption of the Constitution 
of that vear, and this vend. exp. was filed in the Superior 
Court of Iredell, where, at Fall Term, 1868, a judgment nisi 

for $100 was entered against the defendant Berry. A 
(80) scire facias, in the form heretofore usual in such 
cases, was issued, returnable to Spring Term, 1869, 
and to this the defendant demurred, on the ground that the 
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Court did not have jurisdiction, in that form of proceeding. 
In the Court below the Judge dismissed the proceeding, 
and the plaintiff appealed. 


Boyden & Bailey, for the appellant. 
W. P. Caldwell, ‘contra, 


Ropman, J. It was not contended, and we think cannot 
be, that so much of see. 17 of ch. 10, Rev. Code, as author- 
izes the amercement of sheriffs for failing to make due re- 
turn of process, has been repealed. Sec, 263, C. C. P., ex- 
pressly continues in force previous laws respecting the duties 
and liabilities of sheriffs on executions, and the proceedings 
to enforce them, when not inconsistent with The Code, as 
also does see. 854. See McKeithan v. Terry, ante, 25. 

The Superior Court of Iredell therefore had jurisdiction 
to give the judgment nisi on motion. Whether sufficient 
ground existed for it, is a different question, which we do not 
consider. The only question is,. whether the proceeding 
adopted for enforcing it is a permissible one. With every 
disposition to judge liberally of proceedings commenced when 
the law regulating the practice of the courts could scarcely 
be known even to the most thoughtful and industrious attor- 
neys, we think that the proceeding adopted cannot be sus- 
tained. See. 362, C. C. P., abolishes writs of sctre facias, 
and substitutes the proceedings given by The Code; and this 
case is not within any of the exceptions in that section. 
See. 70 requires all civil actions to be commenced by sum- 
mons, and the Act of 1868-69, ch. 93, p. 205, requires all 
special proceedings between adverse parties to be commenced 
in like manner. It was urged that this mode of pro- 
ceeding was saved in this particular case by sec. ( 81 ) 
263, C. C. P., which continues existing laws, not in 
conflict with that chapter, respecting the duties of sheriffs on 
executions, and “the proceedings to enforce them”; but the 
object of that was only to save some remedy in a possible 
case where none might be found given by The Code, and not 
to make an unnecessary exception to the rule of commenc- 
ing all actions by summons. We think a proceeding to 
make a judgment nisi absolute must be commenced by sum- 
mons. But it was contended that this sci. fa. was in sub- 
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stance a summons, and we might perhaps so regard it; but 
that could not help the plaintiff, as it would still be irregu- 
lar by reason of its being returnable before the Court in term- 
time, and not as prescribed by The Code. Johnson v. Judd, 
63 N. C., 498. Nor is the irregularity cured by the Act 
of 1868-69, ch. 103, p. 226, which was ratified 1 April, 
1869, for that statute is retrospective only. We think the 
Judge below properly dismissed the sci. fa. as irregular. 
Per Curiam. Judgment affirmed. 


Cited: Jones v. Gupton, 65 N. C., 49; Francks v. Sutton, 
86 N. C., 79. 








D. C. THOMPSON vy. B. A. BERRY. 


Where a scire facias, tested at May Term, 1868, had been issued, to 
enforce a judgment nisi at that term, against a sheriff for not 
making due return of process: Held, to have been the appropriate 


remedy. 
(Teague v. James, 63 N. C., 91, cited and approved). 


Scrre Factas, tried upon demurrer, by Buxton, J., at 
July Special Term, 1869, of Trepert. 
At February Term, 1868, of the County Court of Iredell, 
the plaintiff recovered judgment against Avery and another, 
and a fiert facias, returnable to May Term, 1868, 
( 82 ) thereupon issued to the defendant in this action, who 
was Sheriff of Burke, which he returned levied, ete. 
At said term (May, 1868) the plaintiff, on motion, recovered 
a judgment nisi against the defendant for $100, for want of 
a proper return on said execution; and thereupon a scire 
facias in the usual form, tested of May Term, 1868, issued, 
addressed to the Coroner of Burke, which was never re- 
turned. An alias sci. fa. issued from the Superior Court of 
Tredell, tested of Fall Term, 1868, which was returned to 
Spring Term, 1869, when the defendant demurred. 
The Judge sustained the demurrer, and the plaintiff ap- 


pealed. 
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Boyden & Bailey, for the appellant. 
W. P. Caldwell, contra. 


Ropman, J. (after stating the facts as above). This case 
differs from the other case between the same parties, decided 
at this term, in this: in that the amercement was for ‘not 
making due return upon a venditionas exponas, issued after 
the return of the fi. fa., and was made in the Superior Court 
at Fall Term, 1868, which was subsequent to the ratifica- 
tion of the Code of Civil Procedure; in this, the amercement 
and the teste of the original sci. fa. was in May, 1868, and 
before the ratification of The Code, which was in August, 
1868. See. 400, C. C. P., authorizes the transfer of all 
suits pending at its ratification, to the proper Superfor 
Courts; sec. 402 says they shall be proceeded in and tried 
under the existing laws and rules applicable thereto; and 
sec, 362, which abolishes the writ of scire facias, says that 
any proceedings theretofore commenced shall not be affected 
by such abolition. The sci. fa. tested of May Term, 1868, 
was the commencement of this action, and it was conse- 
quently governed by the existing rules of practice and pro- 
cedure. Teague v. James, 63 N. C., 91. 

The judgment below must be reversed, and the de- 
murrer overruled, and the defendant ordered to an- ( 83 ) 
swer over. 

Perr Curiam. Judgment reversed. 


Cited: Lash v. Thomas, 86 N. C., 316. 
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W. DEVRIES & CO. v. MOSES HAYWOOD. 


1. Whatever be the form of a transaction, or the words of the par- 
ties, there can be no contract (here, of sale) without an intention 
that there shall be one. 


2. Whether or not a contract was intended in any particular case is 
a question for the jury, upon all the facts and circumstances. 


3. A false representation not acted upon by him to whom it is made 
does not estop. 


4. The maxim ex turpi causa non oritur actio does not apply to pre- 
vent a party to a statement from maintaining an action in which 
it becomes necessary for him to show such statements to be 
false. 


INTERPLEA, in attachment levied on goods, tried before 
Buxton, J., at Fall Term, 1869, of CumBertanp. The fol- 
lowing is the case sent up: 7 

The plaintiffs had attached on 3 December, 1866; the 
interpleader claimed the property by virtue of a bill of sale 
from Phillips, dated 19 November, 1866; the attaching cred- 
itors resisted the claim on two grounds: 1. That the bill of 
sale was fraudulent.- 2. That if the bill of sale were not 
fraudulent, and Haywood had acquired a valid title under 
it, yet that he had, prior to 3 December, 1866, the date of the 
attachment, parted with his title to one Forney Jernigan by 
a valid sale and delivery of the goods. 

R. W. Hardie, late Sheriff of Cumberland, testified for 
the plaintiffs that: “While Sheriff of the county, on Satur- 
day, 1 December, 1866, having in my hands an attachment in 
favor of one Sowder against E. L. Phillips, I went to the 

store on Hay Street, in Fayetteville, lately occupied 
( 84.) by Phillips, for the purpose of making a levy. It was 

about 11 o’clock in the morning; the front door was 
closed; I entered at the back door, and found in the store 
Moses Haywood, Forney Jernigan, Duncan McLaurin and 
Wetmore Holmes. On making known my-business, Haywood 
said tome: ‘You can’t levy on these goods; I have sold them 
to Forney Jernigan.’ Jernigan said: ‘Yes, they are mine; 
I have bought them.’ I replied: ‘I must levy, or have a bail 
bond.’ Haywood, Jernigan and McLaurin then retiyed into 


the shed part of the store, had a consultation, and returned. 


Haywood inquired if I had any other papers against Phil- 
90) 
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lips besides the Sowder attachment, and on my answering 
no, he said he would sign the bond. 

“The parties were packing up the goods in boxes at the 
time I entered the store, and while I was there the goods 
were being removed, Jernigan superintending the removal. 

“On the night of the same Saturday I saw the same goods 
at thé auction store of John H. Cook. By this time the 
Devries attachment had been placed in my hands. I in- 
formed Cook of the fact, and placed the goods in charge 
of his son, on the Monday following, 3 3 December, 1866. I 
endorsed the levy on the Devries attachment. After doing 

I met Haywood, who said to me: ‘J suppose you have 
levied on those goods.’ I replied: ‘Yes; I am in a hurry 
now; come to the court-house, and I will furnish you a re- 
plevy bond.’ His answer was: ‘J won't replevy. I re- 
marked: “Then you will have to interplead.’ He answered: 
‘T can't interplead ; I have sold the goods to Jernigan.’ He 
did not tell me then that they were his goods, and I have no 
recollection that he did so at any time.” 

John H. Cook testified: “I rented a room of my auction 
store to Forney Jernigan to place goods in, and on Saturday, 
1 December, 1866, about noon, the goods were brought there 
on drays and taken in at the front door—these were the same 
goods afterwards levied on by Sheriff Hardie. That same 
day, about sundown, while Jernigan and myself were 
in the store, where the goods were, Haywood came, ( 85 ) 
and in his presence Jernigan stated that those were his 
goods, and he was going to take some of them home with him, 
and I did see him take off with him in his hands two or three 
pieces, a dress for his wife and a coat. Haywood and my- 
self had but little to say—Jernigan did most of the talking. 
He and Haywood went off toge ‘ther about dark. About an 
hour later Sheriff Hardie levied the Devries attachment.” 

Dunean MeLaurin testified: That he had been clerk of 
Phillips for two months, when Haywood took possession of 
the goods under the bill of sale, and continued the witness 
as clerk for himself. Forney Jernigan and Wetmore Holmes 
were also employed as clerks for him along with witness. 
That a short time before the levy of these attachments, 
not exceeding a day or two, the witness was informed by 
Haywood and Jernigan that Haywood had sold out the goods 
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to Jernigan. That during this time Jernigan was busy dis- 
posing of the goods, and claiming them as his own, with 
the assent of Haywood. Both parties assisted in the pack- 
ing of the goods and sending them off to the auction room, 
and both manifested an interest in them. That Haywood 
told him he had disposed of the goods to Jernigan. That 
Haywood paid the witness for services as clerk of, the store. 

Evidence upon the second point: 

Moses Haywood, the party interpleading, testified: “The 
goods never were sold by me to Jernigan; he never paid a 
cent for them.” The plaintiffs objected to the witness mak- 
ing this statement, and asked his Honor to rule it out; and 
upon his declining to do so, the plaintiff excepted. 

The witness resumed: “I have no recollection of ever tell- 
ing Sheriff Hardie that the goods were Jernigan’s, and don’t 
know that I ever said so in the presence of McLaurin. I 

may have said so for the purpose of saving the goods; 
(86) I reckon I might have said so; and Jernigan might 

have said the same. If Jernigan sold any of the goods 
as his own before they were levied on, it was contrary to my 
orders. I sent him as a clerk to engage a room at Mr. Cook’s 
auction store. The first day I took possession I sold Jerni- 
gan‘six suits of cheap clothes, and those were the bundles he 
took off from Cook’s, and they were never paid for. If he 
took off other clothes besides these from Cook’s, I don’t know 
of it. I have no recollection of saying to Sheriff Hardie: 
‘I can't interplead; I have sold the goods to Jernigan. I 
told him, on meeting him Monday morning, that they were 
my goods, and he replied: ‘It is just as I expected.’ I sent 
the goods to Cook’s because I got his room cheaper than that 
where they were. The Phillips store I had rented for the 
balance of the vear to Jackson & Pearce.” 

Upon the second point in the case, that is, the alleged 
sale by Haywood to Jernigan, his Honor charged the jury: 
“Whether a real sale or a sham sale was intended, is a 
question for the jury. If you shall find that it was a sham 
sale, then no property passed to Jernigan—as such a con- 
trivance intended to deceive the Sheriff would not work a 
change of property so as to render what really was the 
property of Haywood subject to attachment for debts of 


Phillips.” 
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The plaintiff excepted, and asked the following special 
instruction: “That if the contract between Haywood and 
Jernigan was as stated in the testimony of McLaurin, Hardie 
and Cook, there was a sale of the goods to Jernigan, and the 
title passed to him.” 

His Honor declined to give . the instruction as asked, but 
qualified it thus to the jury: “If you shall find that a real 
sale was intended to Jernigan, and the contract between Hay- 
wood and Jernigan was as stated in the testimony of Me- 
Laurin, Hardie and Cook, there was a sale of the goods to 
Jernigan and the title passed to him. If you shall find that a 
real sale was intended, then everything which was nec- 
essary to be done to make a sale was done—and ( 87) 
the plaintiffs are entitled to your verdict.” 

The plaintiff excepted. Verdict for the party interplead- 
ing; rule discharged, and appeal by the plaintiff. 


B. Fuller and Merrimon, for the appellant. 
N. McKay and Phillips, contra. 


Reaper, J. The objection to the ruling of his Honor in 
regard to the testimony of the witness Hay wood was aban- 
doned in this Court. 

It is not controverted that the goods levied on as the prop- 
erty of the debtor, Phillips, were his property a short time 
before the levy; nor is it controverted that, before the levy, 
Phillips had sold the goods to the party interpleading, Hay- 
wood ; nor that Haywood had the right to interplead, provided 
the property in the goods remained in him. But the plaintiff 
alleges that Haywood had sold the goods to one Jernigan, 
and thereby lost his right to be heard. If this were the 
state of facts, the present is a fruitless controversy ; for, who- 
ever succeeds, the property will remain Jernigan’s, and the 
’ costs are the only matter of interest. The question is, 

Did Haywood sell to Jernigan? and in this issue the ( 88 ) 
burden of proof is on the plaintiff. 

The plaintiff offered evidence tending to show a sale from 
Haywood to Jernigan, 7. e., that Haywood said he had sold 
them, and Jernigan said he had bought them; and there was 
evidence tending to show a delivery. Haywood offered evi- 
dence tending to show that there was no sale, and that what- 
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ever was said or done which had the appearance of a sale 
was a mere contrivance between himself and Jernigan to 
“save the goods,” and to keep the Sheriff from seizing his 
goods as the property of Phillips. Under this conflicting 
evidence, his Honor left it with the jury to say what was the 
true character of the transaction between Haywood and Jer- 
nigan—explaining to them that if the parties intended a 
sale, it was a sale, and passed the title to Jernigan; but if 
it was only a sham or contrivance to deceive the Sheriff, and 
prevent him from taking Haywood’s property for Phillips’ 
debt, it could not be a sale. We think that instruction was 
right. 

The plaintiff then asked for special instructions to the 
effect that if the testimony of the plaintiff’s witnesses was 
believed, there was a sale from Haywood to Jernigan, with- 
out regard to the intention of the parties. His Honor gave 
the instructions with the qualification that the facts were 
sufficient in form to constitute a sale, if it was the intention 
of the parties that they should; otherwise, there was no sale. 
The question intended to be presented is, whether, when the 
words and acts of parties are sufficient in form to make a 
contract, if so intended, the intention can be shown to be 
variant from the ordinary meaning of the words and acts. 
A contract is the agreement of two minds; the understand- 
ing and intention of the parties are the very gist of the mat- 
ter. What was the agreement, the understanding, the in- 
tention, is always a question for the jury, whilst the legal 
effect of the agreement is a question for the Court. In other 

words, the terms must be agreed upon by the parties 
( 89 ) or found by the jury, and then they‘are to be construed 

by the Court. In our ease the terms were not agreed 
upon (indeed, it was not agreed that there was any contract 
at all) ; and therefore it was properly left to the jury. This 
would be true even if Jernigan were attempting to set up the 
contract. But he is not. The plaintiff is in the predicament 
of trying to set up a eontract between other parties, when 
both parties dehy that there was any contract between them. 

It was also contended by the plaintiff that inasmuch as 
Haywood had told the Sheriff that he had sold the goods to 
Jernigan, and had deceived the Sheriff, he was now estopped 
to deny it. It may be that if Haywood had told the Sheriff 
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that the goods were the property of Phillips, and the Sheriff 
had been deceived thereby, and levied on them as the prop- 
erty of Phillips, Haywood would have been estopped to deny 
the title of Phillips, to the injury of the Sheriff or the plain- 
tiff, whom he had deceived. But the Sheriff was pursuing 
the goods as the property of Phillips, and was not prevented 
or deceived by Haywood in that regard; and the fact that he 
told a falsehood, if he did, in regard to his transaction with 
Jernigan, in no way affected the Sheriff or the plaintiff. 
Wallis v. Truesdell, 6 Pick., 455. 

Again, it was insisted by the plaintiff that Haywood could 
not claim the property, because, according to his own show- 
ing, the transaction between him and Jernigan was a sham, 
a fraud, and that the maxim applies, ex turpi causa non 
oritur actio. 

The answer is that Haywood claims nothing wnder that 
transaction, but claims against it, whatever it was, and 
under his purchase from the debtor, Phillips, which was 
found to be fair. 

Again, it was contended by the plaintiff that the effect of 
the fraudulent transaction between Haywood and Jernigan 
was to pass the title to Jernigan as. against Haywood, what- 
ever might have been its effect as to others. Waiving 
whatever objection there may be to the right of the ( 90 ) 
plaintiff to avail himself of a transaction like the one 
in question, in which he has no interest, when neither of the 
parties seeks to set it up, the answer is that the jury have - 
found that there was no transaction, fraudulent or other, by 
which the parties intended to pass the title out of Haywood 
to Jernigan. If so, of course, there was no sale, as there can 
be no contract against the intention of the parties. The ad- 
mission of evidence to show this does not contravene the rule 
that words and acts, nothing else appearing, are to be under- 
stood in their ordinary acceptation, or the rule that when the 
terms are ascertained the legal effect is a question for the 
Court. There is no error. 

Per Curtam. Judgment affirmed. 


Cited: Carroll v. Haywood, post, 481. 
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MARY A. MOORE, ex-parte. 


1. A creditor of the deceased had a right, under the former practice, 
to come in and be made a party defendant, for the purpose of 
excepting to an admeasurement of dower, in the course of a peti- 
tion by the widow. 


2. Arguendo: This is so still, under the act regulating special pro- 
ceedings. 


(Stiner v. Cawthorn, 20 N. C., 640; Cor v. Brown, 27 N. C., 194; 
Lowery v. Lowery, post, 110, cited and approved). 


Dower, before Tourgee, J., under an interlocutory appli- 
cation by a creditor of the deceased, at Fall Term, 1869, of 
Rocxineuam. The facts are stated in the opinion of the 
Court. 

His Honor having refused the application, the creditor 
appealed. 


(91) Battle & Sons, for the appellant. 
Phillips & Merrimon, contra. 


Ropman, J. This is a petition for dower, and the peti- 
tioner is the widow, the executrix and the sole deyisee of 
the testator. After the judgment for dower, and after the 
return of the inquisition assigning dower, Mary Bethel, a 
creditor of the testator, applied to become a party defendant, 
and to except to the admeasurement of dower as excessive. 
This was objected to and refused, and the only question is, 
whether she should have been allowed to do so. We think she 
should have been. Whether, in case she had applied before 
the judgment for dower, to be made a party, in order that she 
might oppose that judgment, she ought to have been allowed 
to do so, is a matter upon which we express no opinion. In 
Stiner v. Cawthorn, 20 N. C., 640, it is said: “The act of 
1784 has not indicated the remedy for an illegal or excessive 
allotment of dower, but the usages of our courts have de- 
fined it, to-wit: That when the report of the jury is returned, 
exceptions may be thereunto taken by any one aggrieved, 
and the Court will set aside the allotment, and order a new 
allotment, if sufficient cause be shown.” Is a creditor “one 
aggrieved” by an excessive allotment, or must the phrase be 
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confined to those who are necessarily parties to the suit, 
such as the heirs or devisees, and to such others as the pe- 
titioner may choose to make parties? The petition in this 
case was filed in December, 1868, after the Code of Civil 
Procedure was adopted, but before the Act of 1868-’69, ch. 
93, respecting special proceedings. Of course, therefore, no 
argument can be founded on this latter act; but we do not 
think it would affect the conclusion if it could be considered. 
See. 61, C. C. P., declares who may be made defendants 
to an action, and mentions among them “any person who 
has an interest in the controversy adverse to the plaintiff.” 
We think that all persons who might legally be made 
defendants, are entitled, upon their application made ( 92 ) 
in due time, to come in as parties and assert their 
claims. How far they may be bound to do so, or what might be 
the consequences of their failure to do so, if they had: notice of 
the suit, we do not say. In an estate entirely insolve mt, where 
the whole property of the deceased will not pay, or will not 
more than pay the rightful claims against it, the only per- 
sons interested in the real estate are the widow as dowress, 
and the creditors. If the estate be not manifestly insolvent, 
and there be a possibility that after the allotment of dower 
and the payment of the debts, something may be left.for the 
heirs or devisees, even in that case it can scarcely be said 
that the interests of the heirs or devisees is so identical with 
that of the creditors as to entitle the heirs, ete., solely to rep- 
resent the creditors, and to exclude them from a direct par- 
ticipation in the controversy. Still less can that be said in 
a ease like this, where the dowress is the sole devisee. In 
such a case she cannot be considered as a fair representative 
of the creditors, to whom her interest would in reality be 
directly opposed, and they ought to be allowed to come in 
themselves and Gapete the admeasurement of her dower. In 
“Cox v. Brown, 27 N. C., 194, on a petition for a widow’s 
year’s provision, the creditors of the intestate were allowed 
to intervene without objection. As the question of their 
right to do so was not raised, the case is not cited as an 
authority, but only to show the opinion of the counsel en- 
gaged, at that day. 

If a creditor is not allowed to intervene, according to the 
application in this case, the final judgment in favor of the 
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petitioner will be conclusive, so far that it cannot be im- 
peached collaterally; but it would be unjust to hold that it 
could not be impeached in any way by one who, not being, 
and not capable of becoming, a party, was still prejudiced by 
it, as a creditor obviously might be. If a creditor must then 
have a right to some proper proceedings to impeach the 
judgment after it is rendered, convenience requires 
(93) that he should be allowed to become a party to the 
proceeding, and to resist its rendition. Lowery v. 
Lowery, post, 110, has no bearing on this case; the point 
there decided being that the appeal by Goins did not carry up 
the judgment for dower. 
Per Curiam. Judgment reversed. 














Cited: Avery, ex-parte, post, 114; Pelletier v. Saunders, 
67 N. C., 262; McNeil v. Currie, 108 N. C., 275. 












JOHN H. GARRETT v. W. TH. SMITH. 










The plaintiff, in 1864, at Elizabeth City, within the Federal lines, as 
sub‘ngent for the State, purchased hats to be conveyed to the 
defendant (his principal) in Halifax County, within the Con- 
federate lines, for the use of the State troops. The hats were 
transported into Halifax County to the residence of the defend- 
ant, but were not sold to the State on account of their high price, 
and thereupon the defendant purchased them, agreeing to give 
for each thirty pounds of lint cotton. Subsequently the defend- 
ant refused to pay for them: Held, 










(1) That the contract of sale between the parties was not against the 
policy of the government of the United States. 






(2) That the ordinance and act establishing a scale of values had no 
application ; and that the plaintiff's measure of damages was the 
value of the cotton in gold at the time and place of the contract. 
adding, for Treasury notes, the premium on gold at the time of 

the verdict. 








(Phillips v. Hooker, 62 N. C., 193; Robeson v. Brown, 63 N. C., 554, 
cited and approved). 







Assumpsirt, tried before Pool, J., at Fall Term, 1869, of 
CHowan. 

The facts were: That in 1864, and up to the close of the 
late war, the defendant was an agent of the State to procure 
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supplies of provisions and clothing, for the use of its troops, 
from places east of the Chowan River, and the plaintiff was a 
subordinate agent, under the defendant, for the same 
purpose. Accordingly, on 1 December, 1864, the ( 94 ) 
plaintiff purchased certain hats on. private account, 

and transported them to the residence of the defendant, in 
Halifax County, his usual place of rendezvous. He paid for 
them in notes of North Carolina banks. As the schedule 
price allowed for hats by the State was not high enough, the 
plaintiff refused to let the State have them, and thereupon 
sold them to the defendant upon private account, for thirty 
pounds of lint cotton per hat. At that time the Chowan 
River was the boundary between the Federal and the Con- 
federate lines. 

It was in evidence that North Carolina bank-notes at the 
time that the hats were bought were worth fifty cents in the 
dollar in the National paper currency. Upon the defend- 
ant’s proposing to show the value of this currency at that 
time in gold, the plaintiff objected, and the Court excluded 
the evidence. To this the defendant excepted. 

The defendant submitted also, that the contract was ille- 
gal. The Court instructed the jury that the contract was not 
illegal, and that the measure of damages was the value of 
the hats at the time and place of sale to the defendant. 

Verdict for the plaintiff; rule, ete. ; judgment, and appeal 
by the defendant. 


Smith, for the appellant. 
W. A. Moore, contra. 


Dick, J. The Ordinance of 18 October, 1865, and the 
Acts of 1866, chs. 38 and 39, relate only to the following 
contracts made during the late war: 

1. Executory contracts solvable in money. 

2. “Debts contracted, in which the nature of the obliga- 
tion is not set forth, nor the value of the property for which 
such debts were created, is stated.” 

The rules of construction laid down in Robeson v. ( 95 ) 
Brown, 63 N. C., 554, are only applicable to such 
contracts. 

The case before us presents a different kind of contract, 
i. e., a contract of exchange, or barter, of property. The 
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plaintiff, under an express agreement, delivered to the defend- 
ant a number of hats, and was to receive in exchange thirty 
pounds of lint cotton for each hat: The defendant failed to 
perform his part of the contract, and this suit was brought 
to recover damages for. such non-performance: The true 
measure of damages is the value of the cotton at the time 
and place of the contract. As United States Treasury notes 
were not used as a medium of exchange within the limits of 
the insurrectionary States, in contracts made during the war, 
gold nfust be adopted as a standard value. Where the gold 
value of the contract is ascertained by evidence, the jury, in 
adding the depreciation of treasury notes, should be governed 
by the market value of such currency at the time of the ver- 
dict, and judgment should be rendered for amount. Mitchell 
v. Henderson, 63 N. C., 643. 

The defendant in his pleadings insisted that this contract 
was void for illegality, as it was ‘in violation of the Act of 
Congress of 13 July, 1861, 12 U. S. Stat. at Large, 257. 
That act interdicted all commercial intercourse between citi- 
zens of the United States and citizens of the insurrectionary 
States, but did not prohibit contracts between citizens of the 
same section. This contract was made within the limits of 
an insurrectionary State, between citizens of said State, and 
the goods were exchanged on private account, and with no 
intent to aid the rebellion. ' 

The plaintiff violated the law when he purchased the hats 
in Elizabeth City, and they became liable to forfeiture; but 
they were safely transported within the Confederate lines, 
and changed in the course of domestic trade, and such con- 
tract is in no way tainted with illegality. Phillips v. Hooker, 

62 N. C., 193. 
(96) There was error in the ruling of his Honor in the 
Court below, as to estimating the value of the plain- 
tiff’s contract, and there must be a venire de novo. 
Per Curiam. Venire de novo. 


Cited: Sowers v. Earnhart, post, 97; Laws v. Rycroft, 
post, 101; Williams v. Rockwell, post, 327; Brown v. Foust, 
post, 673; Dunn v. Barnes, 73 N. C., 275. 





JANUARY TERM, 1870. 





Sowers v. EARNHART. 





JOSEPH S. SOWERS v. R. T. EARNHART. 


A bond was given for $1,000, dated 18 November, 1862, and payable 
“one day after date,” the consideration being a tract of land: 
Held, to be competent for the plaintiff to rebut the presumption 
as to the currency in which it was solvable under the Ordinance 
of 1866, by proving that it was expressly agreed by the parties 
at the time that it was to be paid “in good money after the war,” 
as such expression referred to the currency in which, and not to 
the time at which, it was payable, and was equivalent to “in 
money good after the war.” 


(Robeson v. Brown, 683 N. C., 554; Garrett v. Smith, ante, 93, cited 
and approved). 


Action for money, tried before Cloud, J., at Fall Term, 
1869, of Davipson. The plaintiff declared upon and offered 
in evidence a bond executed by the defendant, of which the 
following is a copy: . 


“$1,000.00. 

“One day after date we or either of us do promise to pay 
Joseph S. Sowers one thousand dollars, for value received, 
this 18 November, 1862.” 


He also introduced evidence that it was given in payment 
of the price of a tract of land which was worth the amount, 
in the present paper currency of the United States; also that 
at the time when it was executed it was expressly agreed be- 
tween the parties that it was to be paid in good money after 
the war. 

The defendant objected to the latter evidence, but it was 
admitted. He therefore offered evidence to rebut it, 
and also to show that the land was not worth so much. ( 97 ) 

His Honor instructed the jury: 

1. That if they should believe that the agreement as to 
the currency in which the bond was to be paid was as shown 
by the evidence for the plaintiff, they should find a verdict 
for the full amount of the note, and that if made no differ- 
ence that such agreement was not inserted in the bond. 

2. That if they believed that the land was worth the 
amount agreed to be paid by the bond, they would, even if 
there were no agreement as above, find to the same effect. 
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Verdict for the full amount. Judgment accordingly, and 
appeal by the defendant. 


W. WM. Robbins, for the appellant. 
T. J. Wilson and Clement, contra. 


Dick, J. By presumption of law this note was solvable 
in Confederate money. Robeson v. Brown, 63 N. C., 554. 

By way of rebutting this presumption the plaintiff offered 
evidence to show that there was an express agreement be- 
tween the parties, at the time of the execution of said note, 
that it was to be paid “in good money after the war.” There 
Was opposing evidence introduced by the defendant, and this 
question of fact was fairly submitted by his Honor to the 
jury, and they gave a verdict for the plaintiff for the amount 
specified in the note. See Garrett v. Smith, ante, 93. 

The defendant’s counsel insisted in this Court that the 
evidence of the collateral contract offered by the plaintiff 
tended to vary the terms of the written contract as to the 
time of payment, and for that reason was inadmissible. This 
construction of the words proved cannot be adopted, as it 
contradicts the express agreement set forth in the note to 
pay “one day after date,” and takes it out of the operation 
of the remedial statutes referred to in the cases above cited. 

The fair and reasonable construction of the collateral 
( 98 ) contract is to make the words, “‘good money after the 

war,” refer to the kind of money in which the note 
was to be solvable, and not to the time at which the note was 
payable. 

This construction does not vary the written contract, but 
explains it in the manner provided for by said remedial 
statutes. ‘ 

We think that where words taken in one sense will mate- 
rially change the contract, and defeat the object of a reme- 
dial statute, while they are susceptible of another construc- 
tion which will give substantial effect to the agreement of 
the parties, and to a beneficial statute, the latter construction 
ought to be preferred. 

The ruling of his Honor upon the second point in the 
case was also correct; but it was immaterial, if the evidence 
satisfied the jury that the parties, by a collateral parol agree- 
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ment, intended that the note should be solvable in money, 
good after the war. There is no error. 
Per Curiam. Judgment affirmed. 


Cited: Laws v. Rycroft, post, 101; Chapman v. Wacaser, 
post, 534. ; 





T. ». MAXWELL, admr., v. ROBERT HIPP and another. 


A bond for money for the hire of a slave for 1865, given 2 January, 
1865, is subject to be scaled according to the value of the hire for 
a year, in lawfal money, and not according to the. legislative 
table of the values of Confederate currency (Acts of 1865-’66, 
ch. 39). 


(Robeson v. Brown, 63 N. C., 554, and Garrett v. Smith, ante, 98, 
cited and approved). 


Dest, tried before Logan, J., at January Special Term, 
1870, of MeckLeNnBoure. 

The plaintiff declared upon a bond of the defend- ( 99 ) 
ants for $1,010, payable to the plaintiff, and dated 2 
January, 1865. The plaintiff offered to prove that said 
bond was given for the hire of a negro man belonging to his 
intestate, for the year 1865, and that his hire was worth $50. 
His Honor exeluded the testimony. 

Verdict for $7.70, of which $6.21 is principal money, ete. ; 
rule, ete. ; judgment, and appeal by the plaintiff. 


Wilson, for the appellant. 
No counsel contra. - 


Dick, J. The bond declared on was executed during the 
late war, and there is a legal presumption that it was solva- 
ble in Confederate money. 

The consideration of this bond was the services of a slave, 
who belonged to the estate of plaintiff's intestate. The 
plaintiff ought to have been permitted to introduce evidence 
as to the value of such consideration, as that was the amount 
which he was entitled to recover. The legislative scale does 
not apply to this contract, as the consideration was not Con- 
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federate money. Robeson v. Brown, 63 N. C., 554; Garrett 
v. Smith, ante, 93. There was error in the ruling of his 


Honor. 
Per Curiam. Venire de novo. 


Cited: Dancy v. Braswell, post, 102. 








(100) 
WILLIAM LAWS, admr., ete. v. R. F. RYCROFT and others. 


The presumption, under the Ordinance of 1865, that a note given for 
purchases at an administrator’s sale in March, 1864, payable at 
twelve months, is solvable in money of the value of Confederate 
currency, is not rebutted by evidence that at such sale the ad- 
ministrator gave notice that he would receive in payment only 
such currency as would pay the debts of his intestate, coupled 
with other evidence that the creditors would not receive Confed- 
erate currency, and that the estate was largely insolvent. In 
such case the plaintiff is entitled to recover the value of the 
articles sold. 


(Sowers v. Earnhart, ante, 96, distinguished and approved, and Gar- 
rett v. Smith, ante, 93, cited and approved). 


Dest, tried before Watts, J., at January Special Term, 
1870, of Wake. 

The plaintiff declared upon a bond in the ordinary form, 
given by the defendants for purchases made at a sale by 
him as administrator, in March, 1864, upon a credit of twelve 
months. It was shown upon the trial that the plaintiff gave 
notice, at the sale, that he would receive in payment of the 
notes only such currency as would pay the debts of his in- 
testate; also that the creditors would not receive Confed- 
erate currency, and that the estate was largely insolvent. 

The defendants submitted that they were entitled to show 
the value in good money of the articles by them purchased 
at such sale, and that the plaintiff could recover no more. 
His Honor being of this opinion, evidence was introduced 
to show what that value was. The plaintiff excepted. 

Verdict for the value of the articles; rule for a new trial, 
etc.; judgment, and appeal by the plaintiff. 
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Rogers & Batchelor, for the appellant. 
Phillips & Battle, contra. 


Dicx, J. Experience has shown that statutes changing 
the well-established rules of the common law give rise to 
many new and difficult questions. But there are often cir- 
cumstances which require such changes, and remedial 
statutes ought to be liberally construed, so as to effect (101) 
the purposes for which they were designed. ) 

The contracts and other transactions between our people 
during the late war could not be construed and adjusted 
upon fair and equitable principles, under the strict rules of 
the common law; and the Convention and Legislature, for 
the purpose of affording just remedies in such cases, wisely 
enacted the Ordinance of 18 October, 1865, and the Acts of 
1866, chs. 38 and 39. 

The contract before us comes fully within the policy es- 
tablished by these remedial statutes. The property sold by 
the plaintiff brought extravagant prices, and he ought to be 
satisfied with their value in present currency. By presump- 
tion of law the note sued on was solvable in Confederate 
currency, and the evidence introduced by the plaintiff did 
not rebut that presumption. The collateral contract which 
he seeks to enforce was not sufficiently definite to take the 
note out of the operation of said statutes. By the terms of 
the sale Confederate or State Treasury-notes, or bank-bills, 
would have discharged the note, if the creditors of the estate 
of the intestate would have taken them in the payment of 
debts. 

In the case of Sowers v. Earnhart, ante, 96, there was an 
express collateral contract, certain in its terms, 7. e., “to be 
paid in good money after the war.” The note in this case 
was payable in currency, and this word must be interpreted 
according to the state of facts and the popular understanding 
of the term at the time the note was given. 

As the presumption created by the statutes was not rebut- 
ted by the evidence of the plaintiff, his Honor was right in 
holding that the value of the property must be estimated by 
the jury. Garrett v. Smith, ante, 93. The judgment in the 
Court below is affirmed, but the plaintiff must pay the costs 
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of this Court, as he appealed from a judgment in his own 
favor, of which he had no just right to complain. 
Per Curran. Judgment affirmed. 


Cited: Cherry v. Savage, post, 104; Green v. Brown, post, 
554, 








(102) 
W. W. DANCY vy. THOMAS P. and CALLY 8S. BRASWELL. 
Where a bond was given upon 1 January, 1863, for the hire of slaves 

for the year 1863: Held, that the plaintiff had a right to show 


to the jury the value of such slaves at that place and for that 
year, as a guide to them in making up a verdict. 


(Mariwell v. Hipp, ante, 98, cited and approved). 


Covenant, tried before Jones, J., at Fall Term, 1869, of 
EDGECOMBE. 


The plaintiff declared upon a bond in the usual form exe- 


cuted by the defendants “for the sum of $179, it being for 
the hire of negroes,” ete. It was shown by the plaintiff that 
nothing was said at the time of the hiring as to the cur- 
rency in which the bond was to be paid; and he offered 
further to show the value of the slaves in that locality and for 
that year. This was excluded by the Court, and the plaintiff 
excepted. 

Verdict for the plaintiff, in accordance with the instruc- 
tions of the Court “for $99, of which $72.22 is principal 
money”; rule, ete.; judgment, and appeal by the plaintiff. 


Battle & Sons, for the appellant. 
Phillips & Merrimon, contra. 


Dick, J. His Honor erred in not allowing the plaintiff 
to introduce evidence to show the value of the consideration 
of the contract declared on. See Maxwell v. Hipp, ante, 98. 

Per Curiam. Venire de novo. 
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(103) 
WILLIAM R. CHERRY, admr., v. L. L. SAVAGE. 


In an action upon a bond in the usual form, given at an administra- 
tor’s sale in January, 1865, proof that at the sale proclamation 
was made that “Confederate notes will not be taken,” rebuts the 
presumption made by the Ordinance of 1865 as to the currency 
in which notes, ete.. are solvable; and the fact that on the same 
occasion, before sale made, the administrator, upon further in- 
quiry by the bystanders, added “that if he had to collect the 
notes he would collect gold and silver; that if he could pay the 
notes over to the heirs, etc., they could make any arrangement 
they were willing to, as to payment,” is immaterial. 


(Laws v. Rycroft, ante, 100, cited, distinguished and approved). 


Dest, tried before Jones, J., at January Special Term, 
1870, of EpGrcomsBe. 

The plaintiff declared upon a bond for money, in the usual 
form, payable to himself as administrator, ete., at six months, 
by the defendant, and executed 18 January, 1865, and proved 
that it was’given at a sale made by him, and that before the 
sale proclamation was made of the terms, by reading aloud 
a written statement (amongst other things) that ‘“Confeder- 
ate notes will not be taken”’; also that after these terms were 
read, and before the sale, as they did not state what sort of’ 
money would be received, the plaintiff added, “that if he had 
to collect the notes he would collect gold and silver; that if he 
could pay the notes over to the heirs, ete., they could make 
any arrangement with them they were willing to, in regard 
to their payment.” 

The defendant excepted to the admission of other testi- 
mony as to other terms than what were written. 

Verdict for the plaintiff, for the face of the note, ete. 
Rule, ete. ; judgment, and appeal by the defendant. 


_ Bragg, for appellant. 
Battle & Sons, contra. 


Dick, J. It appears from the evidence introduced by the 
plaintiff that the note sued on was given on 18 Jan- 
uary, 1865, for property purchased at an adminis- (104) 
trator’s sale. Before the sale was made it was dis- 
tinctly announced by the auctioneer, as one of the terms of 
sale, that Confederate money would not be received in pay- 
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ment from the purchasers. This evidence fully rebutted the 
presumption created by the Ordinance of 18 October, 1865, 
and the Acts of 1866, chs. 38 and 39. 

In the case of Laws v. Rycroft, ante, 100, the collateral 
contract was not sufficiently definite to prevent the operation 
of said statutes. There is no error. 

Perr Curtam. Judgment aftirmed. 


Cited: Johnson v. Miller, 76 N. C., 441. 








ARCHIBALD McINTYRE, adunr., ete. v. G. B. GUTHRIE. 


There is nothing in either General Sickles’ Order No. 10, or in the 
Acts of 1865-66, ch. 50, and 1866-67, ch. 17, to prevent a decree 
for money made at the Superior Court of Chatham, Spring Term, 
1866 (third Monday of March), from becoming dormant before 
13 July, 1868: Therefore, an execution which issued at the latter 
date upon such decree is irregular, and should be set aside. 


(Neely v. Craige, 61 N, C., 187, cited and approved). 


Morton by the defendant to set aside an alias execution, 
and also a ven. ex., made before Tourgee, J., at Spring Term, 
1869, of CoaTHam. 

At Spring Term (third Monday in March), 1866, of the 
Court of Equity for Chatham, a decree had been made in the 
case that the defendant should pay to the plaintiff $407, ete. 

If any execution had issued thereupon (there was some 
evidence of one, from the above term), it appeared that none 
had come into the hands of the Sheriff until the one in ques- 

tion, styled an alias, which issued 13 July, 1868, 
(105) tested of Spring Term, 1868, and was levied, and re- 

turned to Fall Term. From Fall Term, 1868, a writ 
of ven. ex. issued, returnable to Spring Term, 1869. 

Upon due notice, a motion was made to set aside these 
last-named writs. 

His Honor granted the order, and the defendant appealed. 


Manning, for the appellant. 
(107) Phillips & Merrimon, contra. 
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Reape, J. The decree was entered at Spring Term, (108) 
1866, and the fi. fa. before us issued 13 July, 1868. 

This was more than a year and a day after the rendition of 
the decree. 

General Sickles’ Order No. 10* (11 April, 1867), which 
was cited by the plaintiff, did not prevent the lapse of time 
from rendering the decree dormant, if for no other reason, 
because this effect had already been produced when the order 
was issued, 

The case of Neely v. Craige, 61 N. C., 187, is an authority 
to show that the Acts of 1865-'66, ch. 50, and 1866-67, ch. 
17, do not prevent decrees from becoming dormant; and, for 
the reasons there assigned, we affirm the order of the Court 
below. 


Per Curiam. Order accordingly. 





*For convenience to the profession, so much of Order No. 10 as 
affected civil proceedings is here inserted, giving the whole of such 
of the paragraphs as are cited: 

HEADQUARTERS SECOND MILITARY DISTRICT, 
CHARLESTON, S. C., 11 April, 1867. 


GENERAL ORDERS 


No, 10. 


ok k * * * ok * * * * 


I. Imprisonment for debt is prohibited; unless the defendant in 
execution shall be convicted of a fraudulent concealment or disposi- 
tion of his property, with intent to hinder, delay and prevent the 
creditor in the recovery of his debt or demand. And the proceedings 
now established in North and South Carolina, respectively, for the 
trial and determination of such questions may be adopted. 

II. Judgments or decrees, for the payment of money, on causes 

of action arising between 19 December, 1860, and 15 May, 1865, shall 
not be enforced by execution against the property or the person of 
the defendant. Proceedings in such causes of action, now pending, 
shall be stayed; and no suit or process shall be hereafter instituted 
or commenced for any such causes of action. 
. III. Sheriffs. coroners and constables are hereby directed to sus- 
pend for twelve calendar months tne sale of all property upon execu- 
tion or process, on liabilities contracted prior to 19 December, 1860, 
unless upon the written consent of the defendants, except in cases 
where the plaintiff. or, in his absence, his agent or attorney, shall 
upon oath, with corroborative testimony, allege and prove that the 
defendant is removing. or intends fraudulently to remove, his prop- 
erty beyond the territorial jurisdiction of the Court. The sale cf 
real or personal property by foreclosure of mortgage is likewise sus- 
pended for twelve calendar months, except in cases where the pay- 
ment of interest money, accruing since 15 May, 1865, shall not have 
been made before the day of sale. 
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IV. Judgments or decrees entered or enrolled, on causes of action 
arising subsequent to 15 May, 1865, may be enforced by execution 
against the property of the defendant; and in the application of the 
money arising under such executions regard shall be had to the pri- 
ority of liens, unless in cases where the good faith of any lien shall 
be drawn in question. In such cases the usual mode of proceeding 
adopted in North and South Carolina, respectively, to determine that 
question, shall be adopted. 

V. All proceedings for the recovery of money under contracts, 
whether under seal or by parol, the consideration for which was the 
purchase of negroes, are suspended. Judgments or decrees entered 
or enrolled for such causes of action shall not be enforced. 

VI. All advances of moneys, subsistence, implements and fertilizers 
loaned, used, employed or required for the purpose of aiding the 
agricultural pursuits of the people shall be protected. And the 
existing laws which have provided the most efficient remedies in such 
cases for the lender will be supported and enforced. Wages for labor 
performed in the production of the crop shall be a lien on the crop, 
and payment of the amount due for such wages shall be enforced by 
the like remedies provided to secure advances of money and other 
means for the cultivation of the soil. 

VIL. In all sales of property under execution or by order of any 
court, there shall be reserved out of the property of any defendant 
who has a family dependent upon his or her labor, a dwelling-house 
and appurtenances and twenty acres of land, for the use and occupa- 
tion of the family of the defendant, and necessary articles of furni- 
ture, apparel, subsistence, implements of trade, husbandry or other 
employment, of the value of five hundred dollars. The homestead 
exemption shall inure only to the benefit of families—that is to say, 
to parent or parents and child or children. In other cases, the exemp- 
tion shall extend only to clothing, implements of trade or other 
employment usually followed by the defendant, of the value of one 
hundred dollars. The exemption hereby made shall not be waived 
or defeated by the act of the defendant. The exempted property of 
the defendant shall be ascertained by the Sheriff or other officer 
enforcing the execution, who shall specifically describe the same, and 
make a report thereof in each case to the Court. 

VIII. The currency of the United States, declared by the Congress 
of the United States to be a legal tender in the payment of all debts, 
dues and demands, shall be so recognized in North and South Caro- 
lina. And all cases in which the same shall be tendered in payment, 
and refused by any public officer, will be at once reported to these 
Headquarters or to the Commanding Officer of the Post within which 
such officer resides. 

IX. Property of an absent debtor, or one charged as such, without 
fraud, whether consisting of money advanced for the purposes of 
agriculture or appliances for the cultivation of the soil, shall not be 
taken under the process known as “Foreign Attachment”; but the 
lien created by any existing law shall not be disturbed, nor shall 
the possession or the use of the same be in anywise interfered with, 
except in the execution of a judgment or final decree, in cases 
where they are authorized to be enforced. 

X. In suits brought to recover ordinary debts, known as actions er 
contractu, bail as heretofore authorized shall not be demanded by 
the suitor or taken by the Sheriff or other officer serving the process. 
In suits for trespass, libel, wrongful conversion of property, and other 
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cases known as actions ex delicto, bail as heretofore authorized may 
be demanded and taken. The prohibition of bail in cases ex con- 
tractu shall not extend to parties about to leave the State; but the 
fact of intention must be clearly established by proof. 





GASHINE, EMORY & CO. v. BAER & EPPLER. 


An affidavit which alleges, as grounds for an attachment, that the 
affiant “believes that the defendants have disposed of their prop- 
erty and are still doing so, with the intent to defraud their cred- 
itors”; also, that “the defendants being largely indebted, if not 
insolvent, have sold and are selling their large stock of goods, 
at less than the cost of the same in the city of New York, and 
have disposed of other valuable property for cash,” is not only 
sufficient, but very full and explicit. 


(Hughes v. Person, 63 N, C., 548, cited and approved). 


Morton to set aside a warrant of attachment, made be- 
fore Thomas, J., at January Special Term, 1870, of Craven. 

The motion was based upon the alleged insufficiency 
of the affidavit, which, in the part impeached, was: (109) 
“4th, That affiant has reason to believe, and that he 
does believe, that the defendants have disposed of their prop- 
erty, and are still doing so, with the intent to defraud their 
creditors; 5th, That the grounds of his belief are, that- the 
defendants being largely indebted, if not insolvent, have sold 
and are rapidly selling their large stock of goods at less than 
the cost of the same in the city of New York, and have dis- 
posed of other valuable property recently for cash.” 

His Honor refused to make the order applied for, and the 
defendants appealed. 


Manly & Haughton, for the appellants. 
Green and Mason, contra. 


Sertie, J. The defendants objected to the sufficiency of 
the affidavit upon which this attachment is founded. 


The objection was properly overruled, as the affidavit is. 


not only sufficient, but very full and explicit in stating facts 
which make out a prima facie case. 
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The matter is discussed in the late case of Hughes v. Per- 
son, 63 N. C., 548, and we will content ourselves with a refer- 


ence to that case. 
Per Curiam. Judgment affirmed. 


Cited: Penniman v. Daniel, 90 N. C., 158; Judd v. Min- 
ing Co., 120 N. C., 399. 





(110) 
MARY LOWERY vy. PATRICK LOWERY and others. 


In a petition for dower, in the County Court, judgment was given that 
the petitioner was entitled, and an order made for a jury to allot 
it: npon the return of their report at the next term, a person 
who claimed to be true heir of the deceased came in and sug- 
gested that there had been no marriage between the latter and 
the petitioner : an issue was made up accordingly, and at an ensu- 
ing term it was tried, and x verdict given in accordance with the 
suggestion ; upon the petitioner’s appealing to the Superior Court, 
she moved that the report be confirmed; this the Judge declined 
to do, and ordered another issue to be tried, and petitioner ap- 
pealed again: Held, 


That the alleged heir could not intervene to have the judgment 
for dower set aside, as he was no party to the proceedings. 


-_ 
os 


(2) That such intervention could not, under the circumstances, be 
supported as an application by one aggrieved by the particular 
admeasurement, to have it set aside. 


(Stiner v. Caiwthorn, 20 N. C.. 640: Ediwards v. Bennett, 32 N. 
361; Purvis v. Wilson, 50 N. C., 22: Jacobs v. Burgwyn, 63 N. 
196; and Murphy v. Merritt, Ib., 502, cited and approved). 


C., 
C., 


Dower, heard by Buxton, J., at July Special Term, 1869, 
of Roprson. 

The proceedings had commenced in the County Court of 
Robeson at August Term, 1856, by a petition on the part of 
the widow, to which her children were made parties defend- 
ant as heirs of Allen Lowery, deceased, and service had been 
accepted, and no defense made. The writ of dower thereupon 
issued, and at February Term, 1867, a report was made 
allotting dower, and no exception was filed by the defendants. 
At that term one Goins and his wife filed a petition, verified 
by affidavit, that Mrs. Goins was a daughter of the deceased, 
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and had not been made a party to the proceedings, and charg- 
ing that the petitioner never had been married to the deceased, 
and therefore was not entitled to dower; upon this an issue 
was made up, and being continued, was brought to trial at 
August Term, 1867, and thereupon a verdict found that the 
petitioner had not been married to the deceased. Judgment 
was given “accordingly,” and the petitioner appealed. 

At the above-mentioned term of the Superior Court (111) 
the petitioner moved that the report of the jury should 
be confirmed, and the defendants did not object; but, at the 
instance of the said Goins and wife, the Court refused to 
make an order.of.confirmation, and directed an issue “whether 
Elizabeth Goins, wife of William Goins, is one of the heirs 
at law of said Allen Lowery, deceased,” to be submitted to a 
jury. The petitioner appealed. 


Ropman, J. At August Term, 1866, of Robeson County 
Court, Mary Lowery filed her petition against Patrick Low- 
ery and others, described as the children and heirs of Allen 
Lowery, praying that dower might be assigned to her as his 


widow, in certain lands. It does not positively appear that 
any judgment for dower was entered on the records of the 
Court. The Clerk, however, issued a writ, tested on the 
fourth Monday of November, 1866, commanding the Sheriff 
to summon a jury to assign the petitioner dower, and in this 
writ he recited the filing of the petition, “and it was or- 
dered by the Court that a writ of dower should be issued to 
the Sheriff in her behalf,” ete. At February Term, 1867, the 
Sheriff returned the writ, and a report of the jury assigning 
dower. At the same term William Goins and Elizabeth 
his wife filed a plea alleging that she is heir of the deceased, 
and that there never was a marriage between him and the 
petitioner. Thereupon, at the next term, a jury was impan- 
‘eled, who found that the petitioner was not the wife of the 
deceased. “Judgment is given accordingly,” and the peti- 
tioner appealed. In the Superior Court the petitioner moved 
for a confirmation of the report; this the Judge refused, 
and directed an issue whether Elizabeth Goins is the heir 
of the deceased; from which judgment the petitioner ap- 
pealed. This brief abstract of the record is made for the 
purpose of showing how the case of Stiner v. Cawthorn, 
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20 N. C., 640, is applicable to it. In that case the 
(112) Court, by Gaston, J., say: “In a proceeding by peti- 

tion under the act (Rev. Code, ch. 118, see. 2), as 
in a writ of dower at common law, the suit for dower is at 
end by the judgment of the Court awarding dower. This is 
the only judgment to be rendered in that suit; any proceed- 
ing to set aside the inquisition is in the nature of a new suit.” 
He continues: “The appeal taken from the County Court is 
not, therefore, an appeal from the judgment in this suit for 
dower, but merely from the decision made upon the motion” 
to set aside the inquisition, ete. We think that from the 
recital in the writ issued by the Clerk we are_bound to pre- 
sume that there was a judgment that the petition was en- 
titled to dower. None but the parties could move at a subse- 
quent term to set aside this judgment for irregularity; Ja- 
cobs v. Burgwyn, 63 N. C.,-196; and if it was a regular 
judgment, the Court could not set it aside at a subsequent 
term. Murphy v. Merritt, 63 N. C., 502. 

If, therefore, we consider the paper filed by Goins as an 
application to the Court to set aside the judgment of No- 
vember Term, which the Court granted, it had no power to 
do so. True, any one aggrieved could except to the ad- 
meusurement of dower (Stiner v. Cawthorn, ubi supra) ; 
but, conceding that Goins was a party aggrieved, that does 
not seem to have been the nature of her application, nor 
would a re-admeasurement, going only to the quantity, ben- 
efit her. But if it was in the nature of an exception to the 
inquisition, the appeal from the judgment on that did not 
take up or avoid the judgment for dower, which, in either 
view, stands yet in force. The action of the Judge in the 
Superior Court was therefore erroneous. Goins, however, 
does not lose any rights which she may have; being no party 
to the action for dower, she is unaffected by it. As to her, it 
is res inter alios. Upon this view of the case, Edwards v. 
Bennett, 32 N. C., 361, and Purvis v. Wilson, 50 N. C., 22, 

have no analogy. We refer to them only to show that 
(113) they have not escaped our notice. 
Per Curiam. Judgment reversed. 


Cited: Moore, ex-parte, ante, 93; Welfare v. Welfare, 108 
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CORINNA M. AVERY, ex-parte. 


1. When, for payment of a deceased husband’s debts, it becomes 
necessary to resort to lands devised by him to his wife, she is 
remitted to her right of dower, which,-as in other cases, is not 
subject to those debts during her life. 


2. A petition for dower may be ez-parte, in the names of the widow 
and the heirs; but if the widow be guardian of the heirs, and the 
estate be insolvent, the heirs should, be made parties defendant, 
with a properly constituted guardian ad litem; and the creditors 
also are to be allowed to come in if they choose, and make them- 
selves defendants. 


(Mitchener v. Atkinson, 62 N. C., 23; Gully v. Holloway, 63 N. C., 84; 
Ransom v. Ransom, Ib., 231, and Mary Ann Moore, ez- parte, ante, 
90, cited and approved). 


Dower, tried before Mitchell, J., at Fall Term, 1869, of 
Burke. The petition, which was ex-parté, in the names of 
the widow and heirs of William Waightstill Avery, deceased, 
set forth that the deceased died in 1864, leaving a considera- 
ble estate in lands, which he bequeathed to his widow for life, 
ete.; that the will was duly proved in Burke County Court, 
and the widow has been duly appointed guardian of the 
heirs, ete.; also that the estate is found to be insolvent; the 
prayer was for dower, ete. 

The Judge dismissed the petition on the ground that the 
widow had not dissented from the will in due time. The 


petitioners appealed. 
(114) 


Battle & Sons, for the appellants. 


Dick, J. A widow who takes land as a devisee under 
the will of her husband is remitted to her right of dower, 
when it becomes necessary to resort to the lands devised to 
her for the payment of the debts of her husband. Mitchener 

Atkinson, 62 N. C., 23; Gully v. Holloway, 63 N. C., 
84. She may have her interest ascertained and allotted 
to her, in the manner provided by law for the assignment of 
dower, which shall not be subject to the payment of the 
debts of her husband during the term of her life. When 
the rights of ereditors are not interfered with, the widow and 
heirs at law may properly join in an ea-parte petition for the 
assignment of dower; but this ought not to be done when 
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the interest of creditors will be affected. In such a proceed- 
ing the rights of creditors are supposed to be represented by 
the heirs, and they ought to be made defendants. Ramsour 
v. Ramsour, 63 N, C., .. 231. When the estate is insolvent 
the heirs have no personal interest in the lands, and it can- 
not reasonably be supposed that they will resist an improper 
admeasurement of dower; and the creditors should be allowed 
to protect their rights and be made parties defendant. Mary 
Ann Moore, ex-parte, ante, 90. 

There was error in the ruling of his Honor in the Court 
below. The estate of the testator is insolvent, and the execu- 
tor has filed a petition to subject the lands devised to the 
widow to the payment of the debts of the testator. The 
widow’s rights as devisee accrued before the act restoring 
to married women their common-law right of dower; and 
the interest to which she is remitted is one-third of the lands 
of which her husband died seized and possessed. This peti- 
tion was filed after the Act of 1869, ch. 93, and‘must be 
governed by its provisions. 

As the widow is the regular ising of the heirs, and as 
the estate is insolvent, the heirs must be made defendants, 
and be represented by a duly constituted guardian ad litem, 

and the creditors of the estate must be allowed to 
(115) make themselves defendants, if they so desire. 

The petitioner, Corinna M. Avery, is entitled to the 
relief which she seeks; but the petition should be amended 
in the Court below in the particulars above indicated. 

Per Curram. Ordered accordingly. 

Cited: Simonton v. Houston, 78 N. C., 411; Welfare v. 
Welfare, 108 N. C., 275; Morris v. House, 125 x, C., 555; 
Seaman v. Seaman, 129 N. C., 295. 
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JAMES H. CARSON vy. R. M. OATES, admr., etc. 


. Upon the death of a non-resident intestate, leaving assets in this 
State, they are to be applied to the payment of the claims of his 
resident creditors, if there be any such, in the order prescribed 
by our law, ance not by that of his domicil. 


2. Such assets are to be collected by an administrator appointed here, 
and not by the creditors. 


. The “supplemental proceedings,” under the C. C. P., Title XI, ch, 2, 
do not apply to such a case, but are intended to supply the place 
of the former proceedings in equity where relief was given after 
a creditor had recovered a judgment et Jaw, and was unable to 
obtain satisfaction under further legal process. Where one who 
is charged in supplemental proceedings as holding property be- 
longing to a judgment debtor, claims such property as his own, 
the question cannot be decided in the course of such proceedings, 
but must be settled by an action. — 


‘Orper, made in the course of supplemental proceedings’ 
(C. C. P., title XI, ch. 2), by Logan, J., at chambers, Meck- 
LENBURG, December, 1869. 

The facts were that the plaintiff, a resident of this State, 
had recovered judgment, still pending, against the defendant 
as administrator of one Brawley Oates, who died a resident 
of Florida, in 1864; that one Spratt, resident in Mecklen- 
burg County, had possession of a certificate, issued to the 
deceased, for thirty-six shares in the Charlotte and 8. C. R. R. 
Company, and this was the only assets which could be found 
applicable to the debt; but Spratt refused to make such appli- 
cation or to surrender it to the defendant. . 

The plaintiff thereupon applied for the benefit of (116) 
supplemental proceedings, and asked judgment that 
Spratt be required to deliver up the certificate, so that it 
might be sold, ete., and meantime for an injunction. A cita- 
tion was then ordered by the Judge to be served upon Spratt, 

‘ealling on him to show cause, ete. 

The cause alleged by Spratt was that the deceased was a 
resident of Florida at his death, and that his personal prop- 
erty, including this certificate, which had been at such resi- 
dence, was brought into North Carolina after his death, in 
order to save it from the Federal troops, ete.; that, about 
1867, it was returned to the administrator who had been regu- 
larly appointed in Florida; was by him sold at public sale in 
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Micanopy, in that State, when said Spratt purchased it; that 
he had paid for it, and-since held it as his own. 

Upon this affidavit being filed, his Honor, at Fall Term, 
1869, ordered that Spratt should surrender the certificate to 
the defendant, as administrator of Brawley Oates. This 
was done. A few days afterwards, upon further application 
by Spratt, the Judge, at chambers, ordered the certificate 
to be brought into Court, and the former order to be sus- 
pended until, ete. 

From this order the plaintiff appealed. 


H. C. Jones, for the appellant. 
Wilson, contra. 


Dick, J. “If a citizen of another country dies indebted 
to citizens of this country, and owns personal property here, 
we appropriate it to the payment of his creditors in the 
order required by our law, and not that of his domicil.” 
Moye v. May, 43 N. C., 131. In order to make this ap- 


propriation, an administrator must be appointed in this State, 
and it is his duty to collect the assets and dispose of them 
in the payment of debts in the order required by our law. 
A creditor of the intestate cannot collect the assets and ap- 

ply them in satisfaction of his debt to the prejudice of 
(117) other creditors, but he must look to the administrator 

for payment. These principles are so well settled that 
they need neither argument nor the citation of authorities to 
sustain them. 

In our ease, if the shares of railroad stock, which are the 
subject-matter of controversy, are effects in this State be- 
longing to the estate of Brawley Oates, deceased, then the 
administrator, R. M. Oates, must collect them by civil ac- 
tion, and apply the proceeds to the payment of debts in this 
State, and hand over the surplus to be distributed according 
to the law of the domicil. 

The present proceedings cannot be sustained, as the pro- 
visions of the Code of Civil Procedure (title XI, ch. 2, upon 
which they are founded) do not apply to this case. Those 
provisions were intended to supply the place of proceeding 
in equity, where relief was given after a creditor had ascer- 
tained his debt by a judgment at law, and was unable to 
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obtain satisfaction by process of law. The creditors of an 
intestate had no such remedy, for if an administrator failed 
to perform his duty in collecting assets and paying debts, the 
remedy of creditors was an action on his administration 
bond. Such is still the remedy of the creditors of an in- 
testate. ; 

If they could by these “supplemental proceedings” force 
a debtor of an intestate to satisfy their executions, they 
could render nugatory the laws regulating the administra- 
tion of the estates of deceased persons. Such an interfer- 
ence with the rights and duties of administrators was cer- 
tainly not contemplated by the provisions above referred to. 
There is another objection to the present proceedings. They 
are supplemental to, and a continuation of, the remedy 
sought in the original action, and an order for the delivery of 
property belonging to the judgment debtor held by a third 
person must be made for the direct benefit of the plaintiff. 
In this case the order of delivery was made for the benefit 
of the defendant, and, of course, cannot be sustained. 

As Spratt sets up a distinct and specific claim to the (118) 
property in controversy, his title cannot be inquired 
into in these proceedings, but a separate action against him 
must be brought by the administrator, in which the rights of 
the claimants can be determined. 

There is error in the ruling of the Court below, and the 
proceedings must be dismissed. 

Per Curram. Error. 


Cited: Rankin v. Minor, 72 N. C., 426; Rand v. Rand, 
78 N. C., 17; Holshouser v. Copper Co., 138 N. C., 258. 
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HENRY O. PARKER vy. WILLIAM H. SCOTT. 


1. In a contest between a trustee, under a deed made by the holder 
of a note, and a creditor, by attachment and garnishment of the 
maker, the lien of the former begins from the time at which the 
deed is delivered to the Register, and that of the latter from the 
time when the summons is personally served upon the maker: 
Therefore, 


2. Where the deed was delivered to the Register at 10 o’clock A. M.., 
20 December, 1866, and actually registered 28 January, 1867, and 
the summons for the garnishee was left at his residence at 8 
o'clock A. M., 20 December, 1866, but not actually received by 
him until the evening of that day: Held, that the lien under the 
deed had priority. ; 


(McKimmon v. McLean, 19 N. C., 79, and Metts v. Bright, 20 N. C., 
311, cited and approved). 


ATTACHMENT, tried by Watts, J., at December Special 
Term, 1869, of Waxe. 

It appeared that a summons to one Moses A. Bledsoe, as 
garnishee in the action, was left at his abode at 8 o’clock 
A. M., 20 December, 1866, by the Sheriff, who thereupon 
returned that he had served it upon Bledsoe by leaving it, 
ete.; that Bledsoe appeared at court as summoned, and filed 
an answer; that on 15 November, 1866, Bledsoe had exe- 
euted to the defendant four notes, for $250 each, payable at 

one, two, three and four years; that the defendant, on 
(119) 1 December, 1866, executed to one Young, as trustee, 

a deed conveying to him said notes, to secure certain 
debts, and, at the same time, he endorsed them to said Young 
for the same purposes ; that the deed was proved, and filed for 
registration with the Register of Wake County 20 December, 
1866, at 10 o’clock A. M., and was‘registered 28 January, 
1867; and that Bledsoe, being absent from home when the 
summons was left there, did not actually receive it until he 
returned, at night. 

Thereupon his Honor gave judgment against the garnishee, 
and the defendant appealed. 


Bragg, for the appellant. 
Rogers & Batchelor and Fowle & Badger, contra. 


(120) 


Dick, J. The notes executed by Bledsoe, which 
are the subject of this controversy, were assigned, by 
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a deed in trust, to Young, on, 1 December, 1866, and were 
also duly endorsed to him, by the payee Scott, to secure cer- 
tain debts mentioned in said trust. It is admitted that said 
endorsements were made to effect the purposes of the trust. 
This constituted a sufficient consideration to support the con- 
tract of endorsement, and vested the legal title of said notes 
in the trustee. The deed in trust was delivered to the Regis- 
ter for registration, at 10 o’clock A. M. on 20 December, 
1866, and was actually registered on 28 January, 1867, as 
appears from the certificate of the Register. , In contempla- 
tion of law the deed in trust was duly registered from the 
time of its delivery to the Register, and from that time 
was good against creditors. McKimmon v. McLean, 19 
N. C., 79; Metts v. Bright, 20 N. C., 311. 

It is insisted by the plaintiff that his attachment was prop- 
erly served on the debtor, Bledsoe, before the registration of 
such trust, as a summons for him as garnishee was left at his 
residence by the Sheriff at 8 o’clock A. M., on said 20 Decem- 
ber. The summons was not actually received by Bledsoe 
until he returned home, in the evening of said day. . 

The question presented for our determination is, whether 
this constructive service of process was sufficient, or was per- 
sonal service necessary to give priority to the claims of the 
plaintiff? In many instances, usually prescribed by stat- 
ute, the leaving a written notice at the residence of a per- 
son is sufficient service to bind the party, ete. Rev. Code, 
eh. 31, sec. 121. But in most cases where process is used 
to call a person as a party into court to determine a ques- 
tion of right in which such party is personally interested, 
the law requires actual service of such process on the defend- 
ants. 3 Chit. Genl. Pr., 144; Cooley Const. Lim., 403. 

The statute in relation to garnishments (Rev. Code, ch. 7, 
see. 7) evidently contemplated personal service, as no 
provision is made for a constructive service of the sum- (121) 
mons; and this statute has always been strictly con- 
strued. The attachment in this case is substantially an action 
at law by the defendant.against the garnishee, and, as in 
common-law actions, personal service is required. The plain- 
tiff in this case can have no right against the garnishee which 
the defendants would not have had in a common-law action to 
recover the debt. 
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The service of the summons upon Bledsoe was not effectual 
until he actually received it, and as that was after the regis- 
tration of the trust, the rights of the trustee are not affected. 
The judgment in the Court below must be set aside, and the 
proceedings dismissed. 

Per Curiam. Judgment accordingly. 


Cited: Davis v. Whitaker, 114 N. C., 280; Glanton v. 
Jacobs, 117 N. C., 429. 








JAMES WILSON v. J. H. BARNHILL. 


1. An affidavit that the defendant is “about to leave the State” is in- 
sufficient as a basis for a warrant of arrest; it ought to have 
added, “with an intent to defraud his creditors, as the affiant 
believes”; and then set forth the grounds of such belief, so as to 
show some probable cause. 


2. Refusal to allow a second affidavit to be filed is an exercise of dis- 
cretion, which cannot be reviewed upon appeal; the plaintiff 
might have filed a second sufficient affidavit immediately, and 
obtained a second warrant of arrest. 


(Clark v. Clark, post, 150, cited and approved). 


Motion to vacate an order of arrest, made before Logan, 
J., at January Special Term, 1870, of MeckLensure. 

The affidavit upon which the order had been granted, after 
stating the cause of action, set forth that the defendant “‘is 
about to leave the State.” The order was thereupon made, 

and the defendant arrested .. December, 1869. 
(122) Atthe above term a motion was made by the defend- 

ant to vacate the order; and also one by the plaintiff to 
amend the affidavit, by filing another in which it was stated, 
upon information and belief, that the defendant “has disposed 
of his lands and portions of his personal property, and is 
using efforts to dispose of the residue, with the purpose of 
removing to the State of Texas, with the intent thereby to de- 
fraud his creditors,” ete. 

The Court refused the order to amend, and ordered that 
the order of arrest should be vacated. The plaintiff appealed. 
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Wilson, for the appellant. 
Dowd, contra. 


Pearson, C. J. The affidavit upon which the warrant of 
arrest issued was not sufficient to authorize it. 

It sets out merely that the defendant Barnhill “was about 
to leave the State.”” This may be said of every man who is 
aboyt to take a trip South; or every merchant who is going 
to the North to buy goods. The affidavit must set out that 
the party is about to leave the State with an intent to de- 
fraud his creditors, as the aftiant believes—and the grounds 
of his belief, so as to show some probable cause. 

If the defendant had filed a counter-affidavit, that would 
have opened the way for affidavit in reply on the part of the 
plaintiff. Clark v. Clark, post, 150. But as no affidavit 
was filed by the defendant, the motion rested on the insuffi- 
ciency of the affidavit on which the warrant of arrest issued. 
The leave asked, to amend by filing an additional affidavit, 
was matter of discretion, and its refusal cannot be reviewed 
in this Court. 


After the defendant was discharged for the insufficiency of 
the affidavit on which the warrant of arrest issued, we can 
see no reason why the plaintiff, if so advised, could not have 
applied instantly for a second warrant of arrest based 
on the second affidavit, which sets out sufficient (123) 
ground. There is no error. 

Per Curiam. Judgment affirmed. 


Cited: Wood v. Harrell, 74 N. C., 340; Devries v. Sum- 
mit, 86 N. C., 130; Hale v. Richardson, 89 N. C., 63; Judd 
v. Mining Co., 120 N. C., 399. 
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2. A. COVINGTON and another v. BENJAMIN INGRAM. 


Final decrees in the late courts of equity can be impeached at present 
only by actions, commenced, as others, by summons. 


(Rogers v. Holt, 62 N. C., 108; Emerson v. Mallett, Ib., 234, cited and - 
approved ; Barnes v. Morris, 39 N. C., 22, cited, distinguished and 
approved ). 


Morron to dismiss a rule theretofore obtained, made be- 
‘fore Buxton, J., at Fall Term, 1869, of Anson. 

The facts were that at Fall Term, 1859, of Anson Court of 
Equity, upon the petition of the plaintiffs and others, certain 
lands had been ordered to be sold for partition; at Spring 
Term, 1861, the Master reported that he had made the sale, 
and his report was confirmed. At Fall Term, 1861, an or- 
der was made to collect the bonds given for the purchase 
money. In May, 1863, the defendant Ingram, who had 
purchased one of the tracts, paid the price to the Master, 
in Confederate money, and, thereupon, at Fall Term, 1863, 
a decree was made reciting that the purchase money had been 
paid, and ordering that the lands be conveyed by the Master 
to the purchasers, “to-wit, the Mount Pleasant land to Ben- 
jamin Ingram, the purchaser, in fee simple, ete.” ; that the 
costs be paid, that a distribution of the residue of the money 
be made among the petitioners, and that the decree be en- 

rolled. 
(124) This was accordingly done, excepting that the plain- 

tiffs received no part of the shares due to them. Be- 
fore Spring Term, 1869, of Anson Court, notice in writing, 
entitled as being in the petition filed in 1859 for partition 
and sale, was given by the plaintiffs to the defendant, that 
at the next term they would apply for a rule upon him to 
show cause why the proceedings in regard to the alleged 
payment by him of the money for the Mount Pleasant land, 
and the deed for such land to him, should not be set aside, 
and an order made requiring him to pay the difference be- 
tween the price bid by him for the land and the real value 
of the depreciated money which he had paid to the Master. 
The matter was continued at Spring Term. At Fall Term, 
after argument upon both sides, the rule was granted. Sub- 
sequently the defendant moved to dismiss the rule, upon the 
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ground that the relief which was asked for could be had only 
by an action commenced by summons. 

This motion having been overruled, the defendant ap- 
pealed.* 


Blackmer & McCorkle and Phillips & Merrimon, for the 
appellant. 
Ashe and Battle & Sons, contra. 


Serre, J. The sole question presented by the record is 
one of pleading. 

The merits of the controversy are not now before us; and 
we are therefore not at liberty to consider the fact that the 
defendant lias the plaintiff’s land, and has paid but little or 
nothing for it. 

We are of the opinion that the decree of the Court of 
Equity, made and ordered to be enrolled at Fall Term, 1863, 
was final, leaving nothing further to be done by the pur- 
chaser, Benjamin Ingram, and that so far as he was con- 
cerned in that proceeding, it was res adjudicata, the plain- 
tiffs having had their day in court. It may be that the plain- 
tiffs could have obtained the relief which they seek, if 
the suit had still been pending, by orders made in the (125) 
cause. This was the,mode of procedure in Emerson 
v. Mallett, 62 N. C., 234, where there had been no final: de- 
cree, and therefore the Court retained full control of the 
whole matter, and could adjust all the equities growing out 
of it. Indeed, a court of equity would not entertain a bill 
seeking no other relief than that which might have been had 
by orders in a suit then pending. Rogers v. Holt, 62 N. C., 
108. ; 

On the other hand, a final decree could only have been im- 
peached before the adoption of the Code of Civil Procedure 
“by a bill of review. Since the adoption of The Code, relief 
against such a decree can only be had by a civil action com- 
menced by issuing a summons. Barnes v. Morris, 39 N. C., 
22, cited in the argument by both sides, is not in point, and 
is mentioned only to show that it has not been overlooked. 

There was error in ruling that an action was unnecessary, 
and that relief might be granted by orders in the cause. 


Per Curiam. Error. - 
125 - 








IN THE SUPREME COURT. | [ 64 





JONES v. McCCLATR. 


Cited: Thaxton v. Williamson, 72 N. ©., 126; Eure v. 
Paxton, 80 N. C., 19; Melvin v. Stephens, 82 N. C., 288; 
Peterson v. Vann, 83 N. C., 122; England v. Garner, 84 
N. C., 214; Flemming v. Roberts, Id., 539; Thompson v. 
Shamwell, 89 N. C., 286; Mock v. Coggin, 101 N. C., 368; 
Smith v. Fort, 105 N. C., 453. 








S. T. JONES v. JERRY McCLAIR. 


Under the-Act of 16 March, 1869, suspending the C. C. P., the sum- 
mons in a civil action is to be returned to the term: Therefore, 
an action in which the summons was returnable before the Clerk, 
upon demurrer by the defendant, will be dismissed; and an inci- 
dental warrant of attachment (issued because defendant was 
removing his goods, ete.), although properly returnable, will fol- 
low the fate of the action. 


(McAdoo v. Benboi, 63 N. C., 461, cited and approved). 


(126)  <Acrton tried, upon demurrer by the defendant, by 
Watts, J., at chambers, 9 December, 1869, Jounston 


Court. 
The summons was returnable before the Clerk of the 


Court, and a warrant of attachment, sued out at the same 
time (because the defendant had removed part, and was 
about to remove other, of his property), was returnable in the - 
same way. 

The defendant demurred to the complaint, for want of 
jurisdiction. His Horior overruled the demurrer, and the 


defendant appealed. 


Bragg and R. G. Lewis, for the appellant. 
Phillips & Merrimon, contra. 


Ropman, J. It seems to us that the only question pre- 
sented by this record is as to the proper return day of the 
summons—a question which was decided in McAdoo v. Ben- 
bow, 63 N. C., 461, which decision the Court is not disposed 
to review. The summons was returnable before the Clerk of 
the Superior Court not in term-time. 
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According to that case, it was irregular, and ought to have 
been dismissed. It seems to us that the warrant of attach- 
ment must share the fate of the action to which it was only 
an adjunct. With this opinion, we do not think it nec- 
essary or proper to decide the other interesting ques- (127) 
tions which were discussed at the bar. 

Per Curiam. Action dismissed. 





STATE v. JOHN HARRIS. 


An indictment for stealing “fifty pounds of flour, of the value of six- 
pence,” is good; and is sustained by proof that the party charged 
stole a sack of flour, although there was no proof of its weight 
or of its value further than that the defendant had said that he 
gave five and a half dollars for it. 

Larceny, tried before Tourgee, J., at Fall Term, 1869, of, 
Cuarnuam. The indictment described the article taken as 
“Fifty pounds of flour, of the value of sixpence.” A special 
verdict was found, viz.: 

1. That the defendant had stolen, ete., “one sack of. flour, 
the property of,” ete. 

2. That there was no evidence of its weight. 

3. That the only evidence of its value was an allegation of 
defendant given in evidence, that he paid $5.50 for it. 

Thereupon his Honor ordered a verdict of not guilty to be 
entered, and gave judgment accordingly; and the Solicitor 
for the State appealed. 


Attorney-General, for the State. _ 
No counsel contra. 


Reape, J. The object of describing property stolen, by 
its quality and quantity, is that it may appear to the Court 
to be of value. The object of describing it by its usual 
name, ownership, ete., is to enable the defendant to (128) 
make his defense, and to protect himself against a sec- 
ond conviction. 

In the case under consideration the substance of the charge 
is stealing flour—fifty pounds of flour—from which it is ap- 
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parent that it was of value; and the exact quantity and value 
need not be proved. The objection made is, that it was 
a “sack of flour”; by which we understand flour in a sack 
or bag. If the defendant stole the flour, it makes no differ- 
ence whether it was in a sack, or bag, or box, or lying about 
loose. It was of value, and its ¢haracter was not changed. 
An indictment charged the stealing of.‘‘a parcel of oats”; 
held to be sufficient. So another indictment charged the steal- 
ing of a “hog”: the proof was a shoat; held to be sufficient. 
But proof of stealing mutton will not support a charge of 
stealing a sheep, for the things are different. 

In the case under consideration the proof of stealing a 
sack of flour, 7. e., flour in a sack or bag, sustains the charge 
of stealing flour, and it was not necessary to prove its exact 
weight or value. 

There is error. This will be certified, to the end that there 
niay be judgment in the Court below upon the verdict, ac- 
cording to law. 

Per Cvuriam. Error. 


Cited: S. v. Nipper, 95 N. C., 655; S. v. Kiger, 115 N. C. 
750. , 





RUSSELL H. KINGSBURY vy. E. B. LYON and others. 


In ordinary dealings during the late war, without design to aid the 
rebellion, Confederate Treasury-notes were a sufficient considera- 
tion to support a contract. 


(Phillips v. Hooker, 62 N. C., 193, cited and approved). 


(129) Dest, submitted, upon a case agreed, to Watts, J., 
at Fall Term, 1869, of GraNnvILLe. 

The suit was brought upon a bond for $1,000, executed 
by the defendants to the plaintiff, 3 March, 1863, upon a 
loan of Confederate Treasury-notes by the plaintiff to the 
defendant Lyon. The pleas were general issue, illegal consid- 
eration. If the Court were of opinion with the plaintiff, judg- 
ment was to be rendered for him for $488.38, of which, ete. ; 
otherwise, judgment was to be for the defendants. 
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His Honor gave judgment for the defendants, and the 
plaintiff appealed. 


Bragg, for the appellant. 
No counsel contra. 


* Reapr, J. In the case of Phillips v. Hooker, 62 N. C., 
193, it was decided, upon full argument and much considera- 
tion, that Confederate Treasury-notes were a sufficient con- 
sideration to support a contract, when such notes were used 
in ordinary dealings, without intent to aid the rebellion. 
That case has been frequently cited with approbation; so 
that the question is settled. 

The judgment below is reversed, and judgment here for 
plaintiff upon the case agreed. 

Per Curiam. - Judgment reversed, ete. 





STATE v. HARPER. 


. From the rule, that in indictments upon statutes it is safe to use 
the rery words of the statute, are to be excepted cases in which 
a statute (in enumerating offenses, charging intent, etc.) uses the 
disjunctive or. In some such cases and is to be substituted for 
or; in others, doubts as to the proper terms are to be met by 
using several counts; and or is never used, unless in the-statute 
it means to-wit, or is surplusage: Therefore, 

. An indictment for larceny, which charges the thing taken to be the 
property of J. R. D. “and another or others” (in the words of 
Rev. Code, cB. 35, sec. 19), is fatally defective, and no judgment 
can be given thereupon. 


(State v. Haney, 19 N. C., 390, cited and approved). 


Larceny, tried before Thomas, J., at Fall Term, (130) 
1869, of Greene. The prisoner was convicted. His 
counsel thereupon moved to arrest judgment because the in- 
dictment charged the property in the thing stolen to be in 
“John R. Dail and another, or others.” This motion was 
refused, and the defendant appealed. 
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No counsel for the appellant. 
Attorney-General, contra. 


Serrie, J. “In any indictment wherein it shall be nee- 
essary to state the ownership of any property whatsoever, 
whether real or personal, which shall belong to, or be in the 
possession of, more than one person, whether such persons 
be partners in trade, joint tenants, or tenants in common, 
it shall be sufficient to name one of such persons, and state 
such property to belong to the person so named, and another, 
or others, as the case may be.” Rey. Code, ch. 35, sec. 19. 

Before the passage of this act, which is a copy of 7 George 
IV., ch. 64, see. 14, it was necessary, where the goods stolen 
were the property of several persons, to name all the part- 
ners or joint owners correctly in the indictment. A failure 
to do so would have been fatal. How far has this act changed 
or modified the common law ¢ 

It creates no new offense, but only relaxes to a certain 
extent that degree of certainty and particularity heretofore 

required in charging the ownership of stolen property. 
(131) Asa general rule, it is sufficient in framing an in- 

dictment upon a statute to use the very words of the 
statute; but this rule is not without exception, for where a 
statute, in enumerating offenses, charging intent, etc., uses the 
disjunctive or, it is common to insert the conjunctive and 
in its stead in the bill of indictment, for alternative or dis- 
junctive allegations make the bill bad for uncertainty. 

True, cases may be found where or has been used in the 
sense of to-wit, and hence there was no objection; and in 
others it has been rejected as surplusage, but, these cases are 
rare and form the exception, not the rule. 

Sometimes it will not do to use either. In State v. Haney, 
19 N. C., 390, which was an indictment for stealing a slave, 
one of the exceptions was that the indictment did not set 
forth the offense as described by the statute; it charging the 
seduction to be “with an intention to sell, dispose of and 
convert to their own use,” whereas the words of the statute 
were, “with an intention to sell or dispose of to another, or 
appropriate to his own use.” The Court say: “Had the 
count pursued the words of the statute, with intention to 
sell, dispose of to another, or appropriate to their own use, it 
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would have been bad because of uncertainty. Had it varied 
from them by changing or into and, and charged an inten: 
tion to sell, dispose of to another, and appropriate to their 
own use, we apprehend that it would have been bad because 
of repugnancy.” , 

The property in stolen goods must be averred to be in the 
- right owner, if known, or, if not, in some person or persons 
unknown; and if it appear that the owner of the goods is 
another and a different person from the person named as 
such in the indictment, the variance will be fatal. <A vari- 
ance or omission in the name of the person injured is more 
serious than a variance in the name of the defendant—the 
one furnishing good ground for acquittal, if the variance 
occurs on the trial, or for arresting the judgment when the 
error appears on the record, while the other can only be 
taken advantage of by plea in abatement. Whart. 

Cr. Law, see. 256. (132) 

The defendant is charged with stealing one peck of 
corn, “of the goods and chattels of one John R. Dail and an- 
other, or others.” Here- we have alternative allegations, in 
the same count, as te the ownership of the stolen property. 
It is common to insert several counts in order to meet the 
different views which may be presented by the evidnee, but 
alternative allegations in the same count make it bad for un- 
certainty. 

Archbold Cr. Pl., 177, calls attention to the words “an- 
other, or others,” in the statute of 7 Geo. IV., and says: “If 
the property be described as belonging to ‘A,’ and another, 
there being more partners than one, or vice versa, the variance 
will be fatal.” . 

The words “‘as the case may be” are also important, show- 
ing that it must be laid according to the truth of the matter, 
but not both ways, for then either the one or the other allega- 
‘tion must be false. This is a matter of substance, and not an 
informality or refinement which is cured by our statute. 

Per Curiam. Judgment arrested. 


Cited: 8. v. Capps, 71 N. C., 96; 8. v. Hill, 79 N. C., 659; 
S. v. Tytus, 98 N. C., 706; S. v. Watkins, 101 N. C., 705; 
S. v. Van Doran, 109 N,. C., 865. 
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(183) 
* JAMES P. LEAK vy. THE COMMISSIONERS OF RICHMOND 
COUNTY. 


.-The distinction between such acts of the State authorities during 
the recent war as are valid, and such as are not, turps upon the 
inquiry whether or not they were extraordinary, arising out of 
the condition of things, and intended to obstruct or modify some 
part of the policy of the United States in regard to the rebellion, 
or not. 


. Measures taken during that war by parties, whether States, coun- 
ties or individuals, the object of which was to counteract plans 
set on foot by the United States for the suppression of the rebel- 
lion, were, and are, contrary to the public policy of that govern- 
ment; and.so, contracts arising out of them cannot be enforced : 
Therefore, 


. Notes taken for money lent in 1862 to a county to enable it to pro- 
vide salt for its citizens, and thus avoid one of the penalties of 
blockade, are void. 


. The present State and county authorities are under no obligation 
to fulfil contracts made by their predecessors during the rebel- 
lion, unless they come within the provisions of the Ordinance of 
1865 (18 October) “declaring what laws and ordinances are in 
force,” etc., and that requires such as it validates to be “consist- 
ent with allegiance to the United States,” which is not true of 
the transaction in question. 


. The burden of proving that any act of the State authorities during 
the late rebellion. which may be under debate, was “consistent 
with allegiance,” is, owing to general position of those authori- 
ties, upon’ the party who asserts it. 


. Transactions like that under consideration fall under the provisions 
of the Ordinance of 1865 (19 October) and the Constitution of 
1868 (Art. VIII. sec. 18) forbidding the payment of obligations 
incurred in aid of the rebellion, directly or indirectly. 


. Those prohibitions are merely declaratory of principles of the com- 
mon law in regard to contracts, and therefore do not impair the 
obligation of the contracts referred to. 


. When Acts of Assembly provided that certain orders of the county 
courts might be made, @ majority of the justices being present, 
the record must show affirmatively a compliance with that con- 
dition. 


(State v. Powell, 24 N. C., 275: Pierce v. Jones, 26 N. C., 327; State 
v. King, 27 N. C., 208; Winslow v. Comrs., post, 218, cited and 
approved ). 


SPECIAL PROCEEDINGS, tried before Buxton, J., at Spring 
Term, 1869, of Ricumonp. 


132 








JANUARY TERM, 1870. 





LEAK v. COMMISSIONERS. 





The complaint alleged that at October Term, 1862, of the 
former County Court of that county, the following order was 
made: “Ordered, that H. W. Harrington, Chairman of this 
Court, be authorized to borrow from banks or individuals 
the sum of one thousand dollars, to be paid over to L. W. 
McLaurin, Esq., for the purpose of paying for salt, freight 
and expenses, ete., and that the said chairman be further 
authorized to borrow as aforesaid, from time to time, 
as may by him be deemed necessary, not exceeding five (134) 
thousand dollars, to pay for the quotas of salt that 
may be apportioned to the county by the State-works at Salt- 
ville, Va., and pass the’same over to said L. W. McLaurin 
for the purposes aforesaid.” That thereupon, and relying 
upon said order, the plaintiff, upon 12 November, 1862, lent 
to said county two thousand dollars, and received from Har- 
rington two bonds, payable to himself, for one thousand dol- 
lars each, referring to the above order, and signed by Har- 
rington as chairman, ete. Also, that no part of such amount 
had been paid. 

The defendants demurred, because— 

1. The Court had no jurisdiction over the subject-matter 
of the action. 

2. The complaint did not state facts sufficient to constitute 
a cause of action. 

After argument, the Court declared, as a conclusion of 
law 

That the contracts of the late rebel authorities of the county 
of Richmond, of which that before it was one, have no bind- 
ing, legal obligation upon the present defendants, who are 
the rightful authorities of the same county; and thereupon 
allowed the demurrer, and dismissed the complaint. The 


plaintiff appealed. 


Ashe, Leitch and Hinsdale, for the appellant. 
N. McKay, contra. 


Pearson, C. J. This is a special proceeding, under the 
new mode of procedure, in the nature of a writ of mandamus, 
under the old mode, to compel the authorities of the county 
of Richmond to pay money lent by the plaintiff to the per- 
sons then exercising the powers of the county, to enable them 
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to provide salt for the use of the citizens during the war. As 
evidence of which the plaintiff relies on a note exe- 

(135) euted by H. W. Harrington, Chairman of the County 
Court. 

The note recites an order of the Court of Pleas and Quar- 
ter Sessions, but it nowhere appears that a majority of the 
justices of the county were present when the order was made, 
and there is no averment that such was the fact. 

This objection is fatal, for both the ordinance of the con- 
vention and.the statute on which this transaction is based 
give the authority: ‘ta majority of the justices being pres- 
ent.” ‘ 

This fact must appear affirmatively, it not being a matter 
within the ordinary powers of the Court of Pleas and Quar- 
ter Sessions. The maxim, monia* presumuntur, has no appli- 
eation. State v. Powell, 24 N. C., 275; Pierce v. Jones, 26 
N. C., 327; State v. King, 27 N. C., 203. 

Passing by this objection, and assuming that the com- 
missioners of a county may be sued, as to which see Wins- 
low v. Commissioners, post, 218, upon the main question 
there are several views which sustain the objection of his 
Honor: 

1. At the time of the legislative act, giving power to the 
justices to make the contract, and at the date of the con- 
tract, the persons exercising the power of the State, and the 
persons exercising the power of the county, had disavowed 
their allegiance, and put themselves in open hostility to the 
rightful State government, and to the government of the 
United States. In other words, there was rebellion. 

It follows that the courts of the rightful State govern- 
ment, which has regained its supremacy, cannot treat the 
acts of persons so unlawfully exercising the powers of the 
State and county authority as valid, unless the Court is sat- 
isfied that the acts were innocent and such as the lawful 
government would have done. So when the plaintiff asks 
the Court to compel the defendants, who are in the rightful 
exercise of the power of the county, to perform a contract 
made by a set of men who were wrongfully exercising the 
power, the onus of showing that the contract was for 
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an innocent purpose, and not made in aid of the re- 
bellion, is upon the plaintiff; if the matter be left in 

doubt, the courts cannot enforce the claim against the right- 
ful authorities of the county. 

So far from being left in doubt, it is clear that the contract 
was in aid of the rebellion. Any act which would not have 
been done except for the existence of the rebellion, and which 
was caleulated to counteract the measures adopted by the 
government of the United States for its suppression, and to 
enable the people in insurrection to protract the struggle, was 
in aid of the rebellion. 

The idea can be more clearly expressed by examples: 
Statutes sanctioning and protecting marriage and the domes- 
tic relations, and appropriations for the ordinary administra- 
tion of justice, or for the support of the lunatic asylum, are 
acts having no reference to the rebellion, and would have 
been done in any event. So, although it may be true that 
the doing of these things made the condition of the people 
more endurable, in no fair sense can they be considered 
as having been done in aid of the rebellion: On the other 
hand, statutes and appropriations to run the blockade, and 
introduce for the use of the people, cotton-cards and medi- 
cine ;‘or to supply the people with salt by erecting works for 
its production, and providing for its transportation and dis- 
tribution: whether done directly by the State, or indirectly, 
through the agency of the county authorities, are acts of a 
novel and unprecedented character and such as would not 
have been done except for the existence of the rebellion. So 
the case is covered by the first requisite in the definition of an 
act in aid of the rebellion. 

That the act of providing salt for the use of the people 
was calculated to counteract the blockade and other meas- 
ures of the United States to suppress the rebellion, and to 
enable the people of the .insurgent States to protract the 
struggle, is a matter too plain for discussion; any one who 
attempts to prove the contrary must confess the soft 
impeachment of allowing his reasoning faculties to be (137) 
obseured by prejudice and sympathy for “the cause of 
the South,” as it was called on the argument. 

Grant seizes a man, in the act of carrying corn and salt 
into Vicksburg, who says: “The women and children are in a 
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state of actual starvation, and my motive was to do an act 
of charity and humanity, and mitigate the rigors of war’; 
the reply is obvious: “The laws of war are paramount to 
motives of charity and humanity. Starving the citizens was 
resorted to in order to compel the authorities to surrender, 
and you attempt to counteract my measures, and aid them to 
protract the siege.” 

This instance, of a single act of an individual, is given by 
way of illustration. But when the act is done under the 
authority of a wrongful government, which had subverted 
the rightful State government and was in open rebellion, 
whether it be done directly by the government, or indirectly 
through the agency of its creatures, the wrongful county 
authorities, the position, that it is done “merely as an act of 
charity and humanity,” and was not caleulated to aid the re- 
bellion, carries the evidence of fallacy on its face. 

The act, per se, did aid the rebellion, and its being done 
by the wrongful authority, acting as part and parcel of the 
wrongful State government, organized for the avowed pur- 
pose of sustaining the rebellion, tends the more strongly to 
fix its character. The Court is not at liberty to shut its eyes 
to the historical fact, that furnishing salt was not a single act, 
but was one of a long series of acts in aid of the rebellion: 
“noscitur a sociis.” 

The ordinances of the Convention of 1861 assuming legis- 
lative powers, the acts of the Legislatures during the war, 
and the acts of the county authorities, all, follow out a com- 
mon purpose, fo resist the invasion! <A military board is 
established ; appropriations are made to procure clothes and 

arms for the soldiers, cotton-cards, medicine, salt, ete., 
(138) for the people; bounties are offered for volunteers; 

the powers of the county authorities are enlarged ; the 
counties equip volunteers, and transport their baggage to 
camp; take measures to provide salt, ete., and give every 
assurance that the wives and children of soldiers will be cared 
for; in short, the authorities, both State and county, strain 
every nerve to “resist the invasion.” Witness, the debt of 
the State and counties accumulated during the war! 

A change takes place: what was then considered “resist- 
ing an invasion” turns out to have been “aiding a rebellion.” 
Thereupon it is said with seeming seriousness: “Certain of 
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these acts ought not to have been entered as items under 
the head of ‘resisting invasion,’ and should now be trans- 
ferred and posted as items under a distinct head, viz., ‘char- 
ity and humanity!’ for such acts were not caleulated or in- 
tended, either to resist invasion or to aid rebellion, and did 
not have that effect.” 

In Texas v. White, 7 Wall., U. S., 700, it is held that “the 
act of a military board in applying bonds belonging to the 
State to pay for cotton-cards and medicine for the use of 
the people of Texas during the war, is void,” on the ground 
that the purchase of these articles was an act in aid of the 
rebellion; and to the suggestion “that the purchase of cot- 
ton-cards and medicine, was not a contract in aid of the re- 
bellion,” but “for obtaining goods capable of a use entirely 
legitimate and innocent,” the Court merely says, “we can- 
not adopt this view,” and reference is made to the fact that 
the act was done by a military board, and was only one of a 
series of acts calculated to aid the rebellion, for the purpose 
of showing that the question was too plain to admit of dis- 
cussion. 

There is another view of the subject on which his Honor 
seems to have put his decision: “The rightful authorities 
of the county are under no obligation to pay a debt con- 
tracted by a set of men who were wrongfully exer- 
cising the power of the county, and were engaged in (139) 
open rebellion.” 

To meet this objection the plaintiff relies on the ordi- 
nance of the Convention 18 October, 1865, sec. 4: “All the 
acts and doings of the civil officers of the State, since 20 
May, 1861, done under, and in virtue of any authority, pur- 
porting to be a law of the State, which is consistent with 
its allegiance to the United States, and with the Constitu- 
tion of the State, shall be valid,” ete. The question is, Was 
‘the legislative act conferring power on the justices of the 
county of Richmond to contract this debt, consistent with 
the allegiance of the State to the government of the United 
States ? 

There, too, the onus is on the plaintiff. The train of 
reasoning in the first view taken of this case applies with 
equal if not more force to this, and proves clearly that the 
legislative act, purporting to be a law of the State, under 
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which the justices contracted this debt, so far from being 
consistent with the allegiance ‘of the State to thé United 
States, was in aid of resisting the invasion of the United 
States, as it was then termed—in other words, in aid of the 
rebellion. 

According to these two views, to entitle the plaintiff to 
judgment, he must satisfy the Court, both in respect to the 
innocency of the contract—that it was not calculated to 
aid the rebellion, or intended to have that effect, and in re- 
spect to the legislative act, under which thé justices derived 
their power to borrow this money—that it was also innocent 
and was not calculated and intended to aid the rebellion and 
protract the struggle. Upon which latter point the ‘tacts and 
doings” of the Convention of 1861, and of the Legislatures 
following it, during the war, bear perhaps with greater force 
than upon the contract made by the justices. The question 
is against the plaintiff on both points. 

There is another view of the question. The people in Con- 

vention (October, 1865) ordain “that all debts in- : 
(140) curred by the State in aid of the late rebellion, di- 

rectly or indirectly, are void, and no General Assem- 
bly of this State shall have power to assume or provide for 
the payment of the same or any portion thereof, nor to assume 
or provide for the payment of any portion of the debts in- 
curred directly or indirectly by the late so-called Confeder- 
ate States,” or by its agents, or under its authority (19 Octo- 
ber, 1865). By the State Constitution: “No county, city, 
town or other municipal corporation, shall assume or pay, 
nor shall any tax be levied or collected for the payment of, 
any debt, or the interest upon any debt contracted directly 
or indirectly in aid or support of the rebellion.” Art. VII, 
sec. 13. 

Here is a declaration of the will of the people, obligatory 
upon the courts, that no “war debt,” as it is termed, con- 
tracted either by the State, or by the counties, or cities, or 
towns, shall be paid. 

The disenssion of the subject into which we have entered 
at large, was considered important, to show: (1) That fur- 
nishing salt to the people during the war was a measure cal- 
culated and intended to aid in resisting the invasion, in 
other words, aiding the rebellion; and (2) that the ordinance 
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of Convention of 1865 and the provision of the Constitu- 
tion are not obnoxious to the charge of impairing the obli- 
gations of contracts, for that these contracts, without this 
provision, could not have been enforced by the courts of the 
rightful government of the State as now reconstructed, with- 
out violating a well-settled principle of the common law, 
and without impairing the integrity of the conditions ac- 
cepted and acted upon in restoring the State to its constitu- 
tional relations to the government of the United States, as 
one of the States of the Union. 
Per Curram. Judgment affirmed. 


Cited: Setzer v. Comrs., 64 N. C., 521; Smitherman v. 
Sanders, Id., 524; Rand v. State, 65 N. C., 197; Logan v. 
Plummer, 70 N. C., 392; Lance v. Hunter, 72 N. C., 179; 
Brickell v. Comrs., 81 N. C., 241. 





(141) 
R. B. BRYAN v. JOHN WALKER and others. 


1. Military officers charged with a particular duty may take private 
property for public use without making themselves trespassers ; 
but in such cases the necessity must be urgent, such as will not 
admit of delay, and where action upon the part of civil authority 
in providing for the want will be too late. 


to 


2. The burden of proving such exigency, in case of suit, devolves upon 
the defendants: 


3. Therefore, where all that the case showed was that a wagon and 
two mules of the plaintiff had been seized in January, 1863, in 
Wilkes County, by the defendant commanding a detachment of 
Confederate troops, under the parol orders of a Brigadier-Gen- 
eral, for the transportation service of the detachment; and noth- 
ing appeared as to the exigency of the necessity (if any) for 
such service: Held, that the defendants had not made out a 
defense. 


4. The State “Amnesty Act” of 1866 does not include cases of civil 
remedy for private injuries; unless (sec. 4) when the injury 
occurred under some Jair, or authority purporting to be a lai of 
the State; which the parol orders here could not pretend to be. 


5. Quere, as to the power of the State to pass such an act in regard to 
civil remedies for injuries. 


Trover for two mules, tried before Mitchell, J., at Fall 
Term, 1869, of WILKEs. 
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The facts were, that in 1863 Robert F. Hoke, then a 
Brigadier-General in the service of the Confederate States, 
commanding two regiments in Wilkes County, issued a parol 
order to the defendant, commanding a detachment of soldiers 
near the plaintiff’s residence to distrain, for the transporta- 
tion service of such detachment, a wagon and mules. There- 
upon the defendant took the mules mentioned in the declara- 
tion. 

By consent, a verdict was rendered for the plaintiff for 
$350, subject to the opinion of the Court, ete. His Honor 
afterwards set aside the verdict, and gave judgment of non-* 
suit. . 

The plaintiff thereupon appealed. 


Boyden & Bailey, for the appellant. 
No counsel contra. 


(142) Serre, J. This is an action of trover for the con- 
version of two mules. 

The defense relied upon arises out of the following facts: 
In 1863 Robert F. Hoke, Brigadier-General, in the service 
of the Confederate Government, and commanding two regi- 
ments in that service in Wilkes County, by parol, issued an 
order to an officer commanding a detachment of his soldiers 
in the vicinity of plaintiff’s plantation to distrain, for the 
transportation service of his detachment, a wagon and two 
mules. It is admitted that the mules were taken in pursu- 
ance of said order; upon the trial, a verdict was returned, by 
consent, in favor of the plaintiff, subject to the opinion of 
the Court on the question of law reserved; and his Honor 
being of opinion that the order of General Hoke was a suffi- 
cient justification for the conversion, set aside the verdict, 
and gave judgment for the defendant. None of the evidence 
accompanies the statement of the case sent to this Court; we 
simply have the verdict of the jury establishing the fact of 
the conversion, and the order of General Hoke, as the de- 
fense. 

The case presents no question as between the rightful 
government and its citizens in rebellion, and we are there- 
fore relieved from the consideration of the delicate and em- 
barrassing questions growing out of cases where the owner 
has done something by which he has forfeited his rights. 
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Nothing appears save the fact that the defendants, who 
were Confederate soldiers operating in North Carolina, a 
State then subject to the Confederate authority, took the 
private property of the plaintiff without compensation, in 
Wilkes County, for the transportation service of General 
Hoke’s detachment. Admitting the right of a military offi- 
cer in a case of extreme necessity, for the safety of the gov- 
ernment, or the army, to take private property for the public 
service, they have here shown no immediate pressing neces- 
sity, in which they Were compelled to act promptly, having no 
time to acquire the property according to law. The burden 
of showing such necessity rests upon the defendants. 

As a matter of history, we know that the county of (143) 
Wilkes was not the theater of war. It was compara- 
tively quiet; the forces of neither army occupied it in num- 
bers, or for any length of time. 

We are fortunate in having a decision of the Supreme 
Court of the United States directly in point, declaring the 
law as it has always been held in England and in this coun- 
try. In citing the case of Mitchell v. Harmony, 13 How., 
115, we will remark that the opinion of the Court was de- 
livered by Taney, C. J., before the minds of our people 
became confused by questions growing out of the late re- 
bellion. The defendants certainly cannot claim to be in a 
better situation in respect to the private property of a citizen 
of North Carolina than the officers and soldiers of the army 
of the United States were, in respect to the property of our 
citizens, when they invaded Mexico. 

Mitchell was an officer of the army, and was sued in an 
action of trespass by Harmony for seizing his property in 
the Mexican State of Chihuahua. Harmony was a trader, 
engaged in a business recognized and allowed by the United 
States Government. The declaration charged that the de- 
fendant seized and converted to his own use the horses, mules, 
wagons, ete., of the plaintiff. The defendant pleaded not 
guilty, and specially “that war existed at the time, between 
the United States and Mexico; that he was a Lieutenant- 
Colonel, ete., forming a part of the military force of the 
United States, and under the command of Colonel A. W. 
Doniphan, and he justifies the taking, ete., under and in vir- 
tue of the order to that effect of his superior and command- 
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ing ofticer, Colonel Doniphan; that the order was a lawful 
one, which he was bound to obey, and that he was not other- 
wise instrumental in the alleged trespass.” The jury found 
a verdict for the plaintiff for $90,806.44, for which and the 
costs, amounting to $5,048.94, the Court gave judgment for 
Harmony. 
(144) The case was oo up by writ of error, and the 
Supreme Court of the United States, in sustaining 
the judgment of the Cireuit Court, says: “Where the owner 
has done nothing to forfeit his rights, every public officer is 
bound to respect them, whether he finds the property in a for- 
eign or hostile country, or in his own. There are, without 
doubt, occasions in which private property may lawfully be 
taken possession of, or destroyed, to prevent it from falling 
into the hands of the public enemy; and also where a military 
officer charged with a particular duty may impress private 
property into the publie service, or take it for public use. 
Unquestionably, in such cases, the government is bound to 
make full compensation to the owner; but the officer is not a 
trespasser. But we are clearly of opinion that in all of these 
cases the danger must be immediate and impending, or the 
necessity urgent for the public service, such as will not admit 
of delay, and where the action of the civil authority would 
be too late in providing the means which the occasion calls 
for. It is impossible to detine the particular cireumstances 
of danger or necessity in which this power may be lawfully 
exercised. Every case must depend on its own cireum- 
stances. It is the emergency that gives the right, and the 
emergency must be shown to exist, before the taking can be 
justified. It is not sufficient to show that he exercised an 
honest judgment, and took the property to promote the 
public service; he must show by proof the nature and char- 
acter of the emergency, such as he had reasonable grounds 
to believe it to be, and it is then for the jury to say whether 
it was so pressing as not to admit of delay, and the occasion 
such, according to the information upon which he acted, that 
private rights must, for the time, give way to the common 
and public good. 
“Our duty is to determine under what circumstances pri- 
rate property. may be taken from the owner by a military 
officer in time of war, and the question is whether the law 
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permits it to be taken to insure the success of an enterprise 
against a public enemy which the commanding officer 

may deem it advisable to undertake. And we think it (145) 
very clear that the law does not permit it.” 

We have seen that where private property is taken, the 
officer is a trespasser unless he can show an emergency. 
This is our case, for it is not changed by the fact that the 
defendants acted under the order of their superior officer. 
The opinion from which we have quoted goes on to say: 

“Upon principle, independent of the weight of judicial de- 
cision, it can never be maintained that a military officer can 
justify himself for doing an unlawful act, by producing the 
order of his superior. The order may palliate, but it cannot 
justify.” 

Had the defendants shown an emergency, they would not 
have been trespassers, but. still their. government (had it 
been successful) would have been bound to make full com- 
pensation to the plaintiff. Upon the determination of a war 
between independent powers, a treaty of peace usually fol- 
lows, in which they provide for indemnity, each govern- 
ment paying its own citizens for the wrongful acts of its own 
ofticers and soldiers. But upon the suppression of the rebel- 
lion there was no one to treat with, and, of necessity, the 
citizen must look to the trespassers upon his property for 
indemnity. It is their misfortune that there is no govern- 
ment which ean afford relief by paying for their wrongful 
acts. 

We have examined the Act of 1866, commonly known as 
the “Amnesty Act,” and find that while it is very full and 
comprehensive in granting amnesty and pardon for public 
wrongs, it is quite restric sted when it treats of private wrongs. 

The first section enacts that “no persons who may have 
been in the civil or military service, ete., shall be held to 
“answer on any indictment for any act done in the discharge 
of any duties imposed on them, purporting to be by law of 
the State or late Confederate States Government, or by vir- 
tue of any order emanating from any officer, commissioned 
or non-commissioned, of the late Confederate States 
Government, or any officer, commissioned or non-com- (146) 
missioned, of the United States Government,” ete. 

See. 2 enacts that “In all cases where indictments are now 


148 








+--+ - 





IN THE SUPREME COURT. [64 





BRYAN v. WALKER. 





J 


pending, ete., if the defendant can show that he was an offi- 
cer or private in either of the above-named organizations at 
the time, it shall be presumed that he acted under orders, 
until the contrary shall be made to appear.” 

See. 3 extends the benefit of the act to all private citi- 
zens who, for the preservation of their lives or property or 
for the protection of their families, associated themselves 
together for the preservation of law and order in their re- 
spective counties or districts. 

Sec. 4 is in the following words: “No person who may 
have been in the civil or military service of the State or late 
Confederate States Government, or in the service of the 
United States Government, in either of the above-named or- 
ganizations, shall be held liable in any civil action for any 
act done in the discharge of any duties imposed upon him by 
any law or authority purporting to be a law of the State or 
late Confederate States Government.” 

The power of the Legislature to make a law shielding 
trespassers upon private property from liability in civil ac- 
tions is not now before us; but we are inclined to think that 
it has no more right to do so than it has to violate the obli- 
gation of a contract, or to destroy any other vested right. 
But, as we have said, our case does not present that ques- 
tion, for it will be observed that the words “by virtue of any 
order emanating from any officers, ete.,”” which we find in 
sec. 1, which treats of public wrongs, are omitted when we 
come to see. 4, which treats of civil injuries. Sec. 4 professes 
to relieve from liability only for such acts as were done in 
the discharge of duties imposed by law, or authority purport- 
ing to be a law, of the State or late Confederate States Gov- 
ernment. Here there was only an order by parol, not war- 
ranted by any law or authority purporting to be a -law. 

Yost v. Stout, 4 Cold., 205. 
(147) The judgment of the Superior Court must be re- 
versed, and judgment entered here upon the verdict 
returned, by consent. 
Per Curiam. Judgment reversed, ete. 


. Cited: Franklin v. Vannoy, 66 N. C., 150; Broadway v. 
Rhem, 71 N. C., 201; Koonce v. Davis, 72 N. C., 220. 
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GEORGE W. PATTERSON y. N. C. R. R. COMPANY. 


1. Destruction of whiskey by a provost-marshal, under the authority 
of the Confederate States, in 1862, cannot be claimed as the act 
of a public enemy, by a railroad company situated within the 
limits of that government, and recognizing its control. 


2. Leaving leaking barrels of whiskey, for a day and night, in a car 
whose doors were nailed up, standing upon the track in a village, 
at that time a military post, was gross negligence; and rendered 
the railroad company responsible for its destruction by the pro- 
vost-marshal under his authority in matters of police. 


Assumpsit, tried before Tourgee, J., at Fall Term, 1869, 
of ALAMANCE. 

The facts were that on 21 March, 1862, the plaintiff 
had delivered to the defendant, at Gibsonville, N. C., eigh- 
teen barrels of whiskey, in good order, for the purpose of be- 
ing transported to Goldsboro, The doors of the cars in which 
they were placed were nailed up, the keys being lost. Upon the 
way, the conductor discovered that the whiskey was leaking 
badly, running through the floor and dripping upon the ground, 
but, after trying to do so, he found himself unable to stop it. 
The train reached Goldsboro upon Sunday, 22 March, be- 
tween 11 A. M. and 3 P. M., and was placed upon a side- 
track, some 125 to 300 yards from the warehouse, because 
at the warehouse the track was occupied by other cars. Upon 
Monday morning, 23d, the whiskey was destroyed by the 
Confederate military authorities, acting through the 
Provost-marshal’s office of that post. (148) 

The defendant, upon these facts, asked the Court 
to instruet the jury: . 

1. That it was not obligatory upon the company to store 
the whiskey in their warehouse immediately upon its arri- 
val, and that the time during which it had actually been left 
* unstored was not unreasonable. 

2. That the whiskey had been destroyed by the public 
enemy, without negligence or default by the company. 

His Honor instructed the jury, among other things: 

1. If they believed the destruction of the whiskey .was 
caused, directly or indirectly, by the leakage, or by the failure 
of the defendant to secure the door by a lock, it was negli- 
gence, and the plaintiff ought to recover. 
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2. If the defendant knew that it was part of the military 
regulations of the post of Goldsboro that liquors conveyed 
to that station should be destroyed by the Provost-marshal, 
it-was' negligence in the defendant to assume its transporta- 
tion and delivery there, and in such event the plaintiff ought 
to recover. 

The defendant excepted. 

Verdict for the plaintiff, for $3,190.77, with interest, ete. 
Rule, ete. ; judgment, and appeal by the defendant. 


Blackmer & McCorkle, for the appellant. 
Graham, contra. 
(149) 

Dick, J. The defendant, as a common carrier, re- 
ceived the goods of the plaintiff for transportation to Golds- 
boro. As no special contract was made, limiting the common- 
law responsibility of common carriers, the defendant was 
liable for any loss or damage not occasioned by the act of God, 
or the public enemy. The goods were destroyed by soldiers 
under an order of an officer of the Confederate Government. 

This cannot be regarded as the act of a public enemy. 
The Confederate Government at that time was well organ- 
ized and in full operation, and, so far as its citizens were con- 
cerned, it was certainly a government de facto, performing 
many of the duties and exercising more than the ordinary 
powers of a government de jure. Both the plaintiff and de- 
fendant were within the limits of that government, and rec- 
ognized its control, and received its protection, and neither 
of them can properly say that anything done by its author- 
ity was the act of a public enemy. : 

The defendant has no right to complain of the stringent 
rules of the common law in regard to common carriers; for 
the loss of the goods might have been prevented by the ex- 
ercise of ordinary care. It was gross negligence in the de- 
fendant to leave a car loaded with leaking barrels of whis- 
key, for a day and night, in a place where it was exposed, 
and in a condition caleulated to invite the depredations of 


soldiers. ' 
Per Curtam. Jiidgment affirmed. 
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(150) 
JOSEPH D. CLARK, admr., ete., v. B. F. CLARK and others. 


The plaintiff made an affidavit for a warrant of attachment that was 
insufficient in point of form, but the warrant was issued; the 
defendant, as ground for a motion to discharge the warrant, 
made a counter-affidavit; and thereupon the plaintiff replied 
with another affidavit, the form of which was unobjectionable: 
Held, that upon the motion the plaintiff was entitled to have his 
second affidavit considered, and that its completeness did away 
with what otherwise would have been the consequences of defects 
in his original affidavit (C. C. P., sec. 196). 


(Hughes v. Person, 63 N. C., 548, cited and approved). 


Morrion to discharge an attachment, heard before Waits, 
J., at Fall Term, 1869, of Norruampron. 

The action had been .begun 4 August, 1869, returnable to 
Fall Term; amd an affidavit for an attachment returnable 
before the Clerk was made upon the 30th of the same month. 
The ground alleged was, “That the defendant Benjamin F. 
Clark is about to dispose of his property with intent to de- 
fraud his creditors,” and the affidavit went on to allege, 
“That I am able to prove the grounds of my fears, and am 
willing and ready to do so if necessary; but the violence and 
lawlessness of the defendant’s (Benjamin F. Clark’s) char- 
acter prevents specification at the present time.” 

The Clerk ordered a warrant to issue as asked, and at 
Fall Term, 1869, the defendant appeared and answered the 
complaint, and also filed a counter-affidavit on the subject of 
the. attachment, denying the allegation of the plaintiff as 
above, and then making some explanations and statements 
as to the amount, ete., of his property. 

In reply to this the plaintiff made another affidavit, giv- 
ing, in detail, acts done by the defendant in sending prop- 
erty out of the State in fraud of creditors, and also specific 
threats made by the defendant of his purpose to evade’ the 
payment of the debt sued upon, and also, after the bringing 
of the action, to defeat the action. 

Previously to the term the defendant Clark had given 
notice to the plaintiff of his intention to move the Judge to 
discharge the attachment. 
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(151) His Honor granted the order to discharge, and the 
plaintiff appealed. 


Peebles & Peebles, for the appellant. 
Barnes and Rogers & Batchelor, contra. 


Pearson, C. J. Passing by the objection that the Judge 
could not entertain a motion to vacate the order for an at- 
tachment of property, upon a notice returnable before the 
Court—that is, the Clerk—and admitting the first affidavit to 
be insufficient to support the warrant of attachment, upon 
the distinction taken between a thing done and a thing 
which the party fears and believes is about to be done 
(Hughes v. Person, 63 N. C., 548), we think his Honor erred 
in not allowing the plaintiff to have the benefit of his addi- 
tional affidavit. It sets out fully the grounds on which he 
believed that the defendant was about to dispose of his prop- 
erty in order to defraud his creditors, and particularly 
to prevent the plaintiff from collecting his debt, which in 
a general sense is expressed by the words “to defraud cred- 
itors.” 

If the defendant had put the question on the insufficiency 
of the first affidavit, the distinction taken in Hughes v. Per- 
son, supra, would have supported the objection; unless the 
allegation of the plaintiff that he was afraid to set gut spe- 
cifically the ground of his belief, because of the general 
character of the defendant. as a violent and lawless man, 
could be taken as sufficient to make an exception. 

But the defendant, not content with filing an answer to 
the complaint, also files an affidavit in reply to the affidavit 
on which the warrant of attachment issued. This let in the 
additional affidavit of the plaintiff, which cures any omission 
in the affidavit of the plaintiff. C. C. P., see. 96. 

In proceedings of this nature, a party, aided by the advice 
of counsel learned in the law, is left to make the move 
which he thinks best, and if his move gives to his adversary 
a right to make another move, it belongs not to the 
(152) Court to take sides, and, by ruling out the last two 

moves, put the matter upon the sufficiency of the first 
affidavit. “Fair play” is a rule of the common law, and 
when one takes his chance, he must abide by the result. 

There is error. This will be certified. 


Per Curiam. Error. 
148 














JANUARY TERM, 1870 


SIMONTON v. CHIPLEY. 





Cited: Wilson v. Barnhill, ante, 122; Howerton v. Sprague, 
post, 454; Brown v. Hawkins, 65 N. C., 649; King v. 
Winants, 68 N. C., 64; Wood v. Harrell, 74 N. C., 340; 
Benedict v. Hall, 76 N. C., 115; Weiller v. Lawrence, 81 
N. C., 69; Peebles v. Foote, 83 N. C., 104; Devries v. Sum- 
mit, 86 N. C., 1380; Hale v. Richardson, 89 N. C., 64; Pen- 
niman v. Daniels, 90 N. C., 158; Bank v. Blossom, 92 N. ¢ 
701; Harris v. Sneeden, 101 N. C., 278; Judd v. Mining 
Co., 120 N. C., 399. 








R. F. SEIMONTON, admnr., ete., v. GEORGE W. CHIPLEY. 


1. The Supreme Court has appellate jurisdiction over questions of 
law only, and so cannot review the exercise of a discretionary 
power over matters of fact: 


2. Therefore, it cannot review a question as to the propriety of an 
order striking out a judgment for irregularity ; turning, in some 
degree, upon whether it were given without a verdict, and in the 
absence of the defendant and his attorney. 


a 


. Where an order of amendment given in the County Court had been 
appealed from, and, pending the appeal, that Court had been 
abolished, and its records transferred to the Superior Court: 
Heid, that upon an affirmation of the order, the amendment 
should be made in the latter Court. 


(Britt v. Patterson, 32 N. C., 390, and Bagley v. Wood, 34.N . C., 90, 
cited and approved). 


oe 


Morton to set aside a judgment, heard by Burton, J., at 
July Special Term, 1869, of Irepext. 

The question had been brought by appeal from the County 
Court of that county, in which at August Term, 1867, an 
order had been made, upon the motion of the defendant, to 
set aside a judgment in debt, taken by the plaintiff's intes- 
tate against him, at August Term, 1861. 

In support of his motion the defendant had introduced 
evidence that upon the return of the writ in the action 
(May Term, 1861), he had appeared, and pleaded (153) 
general issue, payment and set-off, and statute of 
limitations; and that at the next term, in his absence, and 
the absence of his attorney, an entry of “judgment” had been 
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made on the docket, upon which execution had been issued 
for $788.93 and costs, ete. ; that the affiant was not informed 
of the rendition of the judgment for a long time after, ete. 

From the order to vacate such judgment and amend the 
record nunc pro tune, ete., the plaintiff appealed to the Supe- 
rior Court. His Honor aftirmed that judgment, and the 
plaintiff appealed again. 


W. P. Caldwell, for the appellant. 
Clement & Boyden and Bailey, contra. 


Dick, J. This Court cannot review the judgment in the 
Court below, as it was rendered in the exercise of a discre- 
tionary power in matters of fact. 

The appellate jurisdiction of this Court extends only to 
the correction of errors in law. It cannot hear evidence in 
a cause, and of course cannot properly determine’ questions 
depending upon facts. This doctrine has been so fully dis- 
cussed, and is so well settled, that it is unnecessary for us to 
consider it further. Britt v. Patterson, 32 N. C., 390; Bag- 


ley v. Wood, 34 N. C., 90. We concur in the ruling of his 
Honor. : 

As the records of the late County Court are now under 
the control of the Superior Court, that Court must make the 
amendment ordered by the County Court, and the parties 
ean proceed as they may be advised. 

Per Curiam. Judgment affirmed. 


Cited: Long v. Gooch, 86 N. C., 710. 
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(154) 
W. M. WALTON vy. W. F. McKESSON and others. 


1. An amount due by the plaintiff to one of several defendants is not 
competent as a set-off against the debt which is the subject- 
matter of the action. 


2. Actions pending at the adoption of the C. C. P. are to be tried under 
the laws previously existing. 


(Bank v. Armstrong, 15 N. C., 523; Jones v. Gilreath, 28 N. C., 338; 
Hurdle v. Hanner, 50 N. C., 360; Teague v. James, 63 N. C., 91; 
Gaither v. Gibson, Id., 93, cited and approved). 


Dest, tried before Mitchell, J., at Fall Term, 1869, of 
Burke. 

The plaintiff declared upon a single bill executed to him 
by the defendants W. F. McKesson, Charles McDowell, the 
intestate of the defendant N. W. Woodfin, and James Me- 
Kesson, the intestate of the defendant W. F. McKesson as 
administrator. The pleas were payment and set-off. On the 
trial the defendant McKesson offered in evidence a book 
account alleged to be due to him by the plaintiff, together 
with one Thomas S. Walton, as partners. This evidence was 


objected to by the plaintiff, and excluded by the Court. 
The defendant excepted. Verdict for the plaintiff. Rule, 
ete.; judgment, and appeal by the defendants. 


Folk, for the appellants. 
Furches, contra. 


Ropman, J. This suit began by writ issued 14 March, 
1866; and- although the pleas appear not to have been put 
in until Fall Term, 1869, it was a suit pending at the ratifi- 
cation of the Code of Civil Procedure, and therefore to be 
tried by existing laws. Teague v. James, 63 N..C., 91; 
Gaither v. Gibson, Id., 93. 

We think the cases of Bank v. Armstrong, 15 N. C., 523, 
and Jones v. Gilreath, 28 N. C., 338, are decisive against 
the defendants. This case may be distinguished from Hurdle 
v. Hanner, 50 N. C., 360, which was cited for the de- 
fendants in this: in that case there was but one de- (155) 
fendant; here there are several. What relief the de- 
fendants may find in The Code, it is not for us to say. 

Per Curtam. Judgment affirmed. 


Cited: Walton v. McKesson, 101 N. C., 436; Wilson v. 


Pearson, 102 N. C., 307. 
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THE RALEIGH AND GASTON RAILROAD COMPANY v. 
JOHN A. REID. 


1. The charter of a railroad company granted in 1852 provided that 
“the said railroad and all engines, cars and- machinery, and all 
the works of said company, together with all profits which shall 
accrue from the same, and all the property thereof of every 
description, shall be exempt from any public charge or tax what- 
soever for the term of fifteen years; and thereafter the Legisla- 
ture may impose a tar not exceeding twenty-five cents per annum 
on each share of the capital stock held by individuals, whenever 
the annual profits shall exceed eight per cent.” ; the annual profits 
had never exceeded eight per cent.: Held, that the Legislature, 
in 1869 might, notwithstanding, levy and authorize to be levied 
an ad valorem tax not exceeding two-thirds of one per cent. upon 
the franchise, rolling-stock and real estate of such company. 


2. Arguendo: All contracts between the sovereign and its citizens, as 
in bank and railroad charters, are made subject to any change 
of circumstances that future events may develop, and to the per- 
manent right and duty of the State to regulate the currency, and 
to preserve its own existence by equal taxation. 


3. Regulations of taxation in such charters are rather rough esti- 
mates of what will be required, things remaining as they are, 
than contracts holding in all events; say, even after the disasters 
which the common fund liable to taxation suffers by a great war. 


4. The theory -that such regulations are contracts in the ordinary 
sense, has issued in refinements, devised in order to escape its 
results; such as the subdivision of corporations, for taxing pur- 
poses, into franchise, stock, dividends, ete.—an exhaustion of the 
chartered restraints upon the power of taxation in one or more 
of which is held not to affect that power over others. 


(Baum v. Stevens, 24 N. C., 411; Foggart v. Blackweller, 26 N. C., 238; 
Mills v. Williams, 33 N. C., 558; McRee v. R. R,, 47 N. C., 186; 
State v. retway, 55 N. C., 396; State v. Matthews, 48 N. C., 451; 
Attorney-General v. Bank, 57 N. C., 287, cited and approved). 


(156) Morton to vacate an injunction, before Watts, J., 
11 January, 1870, at chambers, Hatirax. 

The complaint in the action alleged that the defendant, 
as Sheriff of Halifax, had distrained and was about to sell 
an engine belonging to the plaintiff, upon the grounds that 
by the lists in his hands for said county and for the State 
it appeared that the plaintiff owed to him as tax for 1869, 
$2,368.96, a portion of it being levied upon the apportioned 
share for such county of the entire franchise and rolling- 
stock of the company jointly and the residue upon certain 
lots of land in said county belonging to the plaintiff, and 
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necessary for the successful operation of its business. It 
was admitted that an act had been passed in March, 1869, 
which purported to authorize such a tax, and that the 
Sheriff had préceeded regularly thereunder. But the plaintiff 
claimed that it was not competent for the Legislature to 
levy any such tax, because of a provision in its charter 
(Act of 1852, ch. 140, sec. 8) according to which “the said 
railroad and all engines, cars and machinery, and all the 
works of said company, together with all profits which shall 
accrue from the same, and all the property thereof of every 
description, shall * * * be exempt from any public 
charge or tax whatsoever, for the term of fifteen years; and 
thereafter the Legislature may impose a tax not exceeding 
twenty-five cents per annum on each share of the capital stock 
held by individuals, whenever the annual profits shall exceed 
eight per cent.” 

The prayer was for, amongst other things, an order en- 
joining the sale of the engine, ete. This order was accord- 
ingly made, and afterwards a motion (as above) to vacate 
such order was made by the defendant, and refused. The 
defendant appealed. 

. (157) 

Attorney-General, Bragg and Battle & Sons, for the 
appellant. ; 

Moore and Rogers & Batchelor, contra. 


Pearson, C. J. The distinction between corporations 
that are mere agencies of the State and corporations 
based on contract, is fully established. Mills v. Wil- (158) 
liams, 33 N. C., 558. 

It is equally well settled that contracts made by thé State 
with individuals, in granting charters, are not to be con- 
strued by the same rules as contracts between individuals. 
In the latter, the rule of the common law, which is the same 
as common sense, is, “Words are to be taken in the strongest 
sense against the party using them,” on the idea that self- 
interest induces a man to select words most favorable for 
himself. It is otherwise when the State is a party, for it 
is known that in obtaining charters, although the sovereign 
is presumed to use the words, in point of fact the bills are 
drafted by individuals seeking to procure the grant, and that 
“the promoters,” as they are styled in England, or the 
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“lobby members,” as they are styled on this side of the At- 
lantic, have the charters or acts of incorporation drafted to 
suit their own purposes; and a matter of this kind, instead of 
being, in its strict sense, a contract, is more like the act of an 
indulgent head of a family dispensing favors to its different 
members, and yielding to importunity. So the courts, to save 
the old gentleman from being stripped of the very means of 
existence by sharp practice, have been forced to reverse the 
rule of construction, and to adopt the meaning most favora- 
ble to the grantor. In contracts between individuals it is 
often difficult to say what was intended to be a part of the 
contract ; Baum v. Stevens, 24 N. C., 411; Foggart v. Black- 
weller, 26 N. C., 238; or was only an affirmation, ‘‘chaffer- 
ing’ (an Anglo-Saxon word meaning a chat about the mat- 
ter), but not in the bargain. A horse is offered for sale; the 
man says: “This is as sound an animal as ever worked in 
harness.”” Do you warrant him to be sound? There is a 
magic in that word warrant ; so he says: “The horse is sound 
as far as I know or have reason to believe; but if you take 
him at my price, it is no part of the bargain that I am to 
stand good, if it turns out that he is not sound; pay me a 
consideration for the warranty, and that will make a differ- 
ence.” 
(159) Such is the law between individuals. Reverse the 
rule, and see how it ought.to be when the State is 
granting charters. It is known that the State is obliged to 
have the means of support, and that no one set of members of 
the General Assembly have power to impoverish the State for 
all time to come, or to throw the burthen of taxation more 
heavily upon one class of citizens than on another. So the 
terms of the charter must be construed in reference to this 
known state of facts, and the State must be considered as 
saying: “As things now seem, a certain amount from your 
corporation is enough to meet the estimates.” 

Suppose, however, a disastrous war, or that the State 
loses by being security, or by the fraud of agents. Is the 
State to perish, and be without the means of support? or may 
it not be heard to say: “This talk about the sum you have 
to pay annually was no part of the bargain. For the gen- 
eral good, as was supposed, the franchise of being a corpora- 
tion, and the right to take the land necessary for your 
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purposes, was granted, in consideration of the labor and out- 
lay of money on your part necessary to construct the work; 
what was said about the sum you were to pay annually, for 
the support of the government, was simply an incident to 
the contract, based on rough estimates, and was no part of 
the contract ; no consideration was paid for it, and it is un- 
grateful on your part to make a question about it,-under this 
unforeseen change in the consideration of things.” 

These suggestions are made as fit matter for reflection and 
as tending in a great degree to justify the refinements made 
in many of the tases, of dividing corporations into several 
parts for the purposes of taxation: 1. The franchise privi- 


‘ lege of association for a common purpose. 2. The stock of 


the corporation. 3, The shares of the members. 4. The 
dividends or profits; and, in this way, supporting a power to 
impose a tax on one of the parts, notwithstanding the power 
of taxation was seemingly exhausted by having been made on 
one of the other parts, so as by implication to exempt 

the whole, except for the rule that in the construc- (160) 
tion of charters the words are to be taken most 
strongly against the grantees. 

These refinements are evidently resorted to in order to 
avoid an expression of the plain fact: A State cannot by 
contract or in any other mode surrender the power of taxa- 
tion necessary for its existence. A question like this was 
presented in State v. Matthews, 48 N. C., 451. By the 
words of charter the Bank of Fayetteville was authorized to 
issue bills of a denomination less than $3. This charter was 
granted in 1848. In 1854, “for the purpose of regulating 
the currency,” an act passed prohibiting the circulation of 
small notes, viz., under $3. The Court say: “These positions 
have been stated to clear the way and present the naked 
question. Is authority to issue small notes conferred by the 
charter as a part of the essence of the contract, with the in- 
tent to put it beyond the control of all future legislation, or 
is it conferred as a mere incident, with the intention that it 
should be subject to such limitations as the Legislature might 
at any time thereafter deem expedient to make for the pur- 
pose of regulating the currency of the State? This is a 
mere question of.construction; and a plain statement seems 
sufficient to dispose of it. With the exception of the powers 
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surrendered to the United States, each State is absolutely 
sovereign, and, with the exception of the restraints imposed 
by the Constitution of the States and the Bill of Rights, all 
legislative powers are vested in the General Assembly. It is 
consequently unreasonable to suppose that the General As- 
sembly, admitting that it has the power, would alien or sur- 
render and make subject to any individual or corporation a 
portion of its sovereignty, and thereby disqualify itself from 
doing that for which these ample powers are conferred on it. 

As is said in McRee v. R. R., 47 N. C., 186, we should 
hesitate long before bringing our minds to the conclusion 
that it was the intention of the Legislature to take from 

itself the power of doing that for which all govern- 
(161) ments are organized: “‘promoting the general wel- 
fare,” ete. : 

This case and the authorities by which it is supported 
fully sustain the conelusion to which we have arrived, upon 
a broad and liberal view of the powers of government, that 
all contracts between the sovereign and its citizens in bank 
and railroad charters are presumed to be made subject to 
the change of circumstances that future events may de- 
velop, and to the right and duty of the State to regulate 
the currency and to preserve its own existence by equal tax- 
ation. 

Taking a more narrow view of the subject, and descend- 
ing to the refinement by which corporations are treated in 
the courts as divisible into four parts, the charter provides 
that the railroads and all engines, ete., and all profits, and 
all the property of the company, shall be exempt from any 
public charge or tax whatsoever for the term of fifteen years, 
“and thereafter the Legislature may impose a tax not ex- 
ceeding twenty-five cents per annum on each share of the 
capital stock held by individuals, whenever the annual profits 
shall exceed eight per cent.” 

The question is, Does the express right, after fifteen years, 
to impose a tax of twenty-five cents on each share of the 
capital stock, exclude, by implication, the right to tax the 
franchise or the land on which the road is constructed and 
the depots, ete., are built, with the rolling-stock, ete. ? 

No one can entertain a doubt on the subject, after read- 
ing the authorities, unless he loses sight of the fact that in 
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railroad and bank charters and the like, the words are to be 
taken most strongly against the corporation, and that no in- 
tendment or implication is to be made by which a sovereign 
ean divest itself of the right of taxation and the duty to 
regulate the currency, and so to govern as to provide for and 
protect the general welfare. 

State v. Petway, 55 -N. C., 366, which was ably argued 
and well considered by the Court, fixes the principle: A tax 
in the charter, of twenty-five cents on each share of 
the capital stock, does not exhaust the power of taxa- (162) 
tion, and the General Assembly may impose an addi- 
tional tax on the dividends, ete., ete. 

Here is a corporation owning land that, to suit its con- 
venience, is located to reach from Raleigh to Weldon; on 
this land is constructed a road-bed; the company likewise 
owns parcels of land at suitable distances, on which depots, 
warehouses, ete., are erected; it also owns rolling-stock, ete., 
of great value. Why should not the franchise and all of this 
property be liable to an ad valorem tax ? 

The plaintiff answers: “It was exempted from taxation 
for fifteen years, and individuals are supposed to have bought 
‘stock on the idea that no tax would be imposed except the 
twenty-five cents on the share whenever the profits exceed 
eight per cent.” 

But, until recently, horses and farming utensils have 
never been taxed, and it may as well be said that this kind 
of property was bought on the idea that it would never be 
made the subject of an ad valorem tax. 

For a second reason the plaintiff says: “After the expi- 
ration of fifteen years it is in the power of the Legislature 
to impose a tax not exceeding twenty-five cents on each share ; 
but here is an attempt to exceed that amount, and to disre- 
gard the qualification that even twenty-five cents on the 
* share can be exacted only when the profits exceed eight per 
cent.” 

It may be that, according to the ruling in Afttorney-Gen- 
eral v. Bank, 57 N. C., 386, the tax on the shares could not 
have been increased from twenty-five cents, and say, to fifty 
cents; but this case recognizes the power to tax any other sub- 
ject on which the tax is not imposed by the charter. As in 
our case the tax spoken of in the charter is that upon the 
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shares of stock, how can that exhaust the power of taxation . 
in regard to the franchise or on the land and personal prop- 
erty of the corporation ¢ 
(163) I+ does not, unless, like King Lear, the State has 
divested itself of all of the attributes of sovereignty 
and divided “the kingdom” among ungrateful children. 
The order in the Court below is reversed. 
Per CurtaM. Reversed. 


Cited: R. R. v. Reid, post, 232; S. v. Krebs, post, 606; 


McAden v. Jenkins, post, 800; Washington v. Comrs., 81 


N. C., 502; Rowland v. Loan Assn., 116 N. C., 879; Comrs. 
v. Call, 123 N. C., 315. 





ROBERT PATTON, exr., v. J. A. HUNT and others. 


1. There is a difference between the plea of tender in actions for 
money and the like plea in actions for the non-delivery of spe- 
cific articles; in the latter case no averment of continued readi- 
ness, or of profert, is necessary, because, by the tender the arti- 
cles became the property of the party to whom it is made, and 
if subsequently they be converted by him who made it, he is 
responsible for their value when converted. 


2. In case of tender of specific articles, under a contract to deliver 
them, they must be separated from others of the same sort, so as 
to be capable of identification, as upon a sale. 


3. Where the question raised by the appeal is, whether there be any 
evidence, etc., it will be taken for granted that the record sent 
up contains the whole of the evidence bearing upon the point. 


4. Damages for not fulfilling a contract, that was to have been per- 
formed in October, 1865, may be estimated in currency, and need 
not at first be estimated in gold and then adding depreciation. 


(Lackey v. Miller, 61 N. C., 26; Powell v. Hill, post, 169, cited and 
approved). <i 


Covenant, tried before Mitchell, J., at Spring Term, 
1869, of Burke. The action was brought upon the follow- 
ing note: 


$1,330.39. Twelve months after date we, or either of us, 
promise to pay Robert Patton, executor of John Warlick, 
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deceased, the sum of thirteen hundred and thirty dollars and 
thirty-nine cents, in good current bank-notes on the 
banks of North or South Carolina, for value re- (164) 
ceived, this 31 October, 1864. 
J. A. Hun, [ SEAL. | 
Wan. F. McKesson, [serat. | 


On the day that the note fell due an agent of the defend- 
ants, meeting with the plaintiff, made known to him that he 
was sent to pay the above note in South Carolina bank- 
bills; and at the time he had such notes. in his possession. 
The plaintiff refused then to accept them, but said if his 
counsel advised him to do so, he would. Nothing further, 
then or afterwards, was said or done in regard to payment 
of the note; no tender or payment of any bank-notes or 
money in pursuance of such tender was made in Court. 

The Court instructed the jury that this offer of payment 
by defendants’ agent did not bar the plaintiff’s recovery; 
that the plaintiff had no right to claim the value of $1,330.39 
in the equivalent of specie, but the value of that numeri- 
cal amount of notes in genuine, current bank-notes on the 
banks of North or South Carolina in specie, at the day when 
the note fell due, and that in their verdict it would be proper 
to add the premium on gold at that time, and render their 
verdict in legal tender, with lawful interest. 

The counsel for the defendants excepted to the charge: 

1. The bank-bills tendered by the defendants’ agent to 
the plaintiff were specific articles, and being offered as such 
when the note fell due, were a full discharge of the covenant; 
and that the plaintiff thereafter could not recover principal 
or interest thereon. . 

2. The Court should have instructed the jury to find that 
the defendants had complied with their agreement to pay 
* the note declared on, and that the plaintiff should not have 
recovered the value of the bills specified in said note, in 
gold, with the premium in Federal currency added, with in- 
terest; and that the tender being made as stipulated, it was 
not necessary that the bank-bills, after being tendered, should 
be paid into court. 
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(165) Verdict for the plaintiff, for $663.70. Rule for 


a new trial; rule discharged; judgment, and appeal. 








Folk and F. H. Busbee, for the appellants. 
Battle & Sons, contra. 







Ropman, J. This is an action of covenant, brought on 
the obligation of the defendants to deliver to the plaintiff, 
twelve months after 31 October, 1864, a certain sum, in 
good current bank-notes on banks in North and South 
Carolina, for value received. The defendants pleaded a 
tender of such notes to the plaintiff on the day, and a refusal 
by him to accept, but did not aver a continued readiness, 
or make a profert in Court. Upon the tender, the case 
/ ° states that the agent of the defendants met the.plaintiff, and 
told him “that he was sent to pay the obligation in South 
Carolina bank-bills, and that at the time he had such notes 
in his possession,” and the plaintiff then refused to accept 
! them. The Judge instructed the jury that the offer of pay- 
ment did not bar the plaintiff's recovery. We do not know 
whether this instruction was given under an opinion that 
what was done was insufficient as a tender, or that any ten- 
der would be insufficient unless the plea averred a continu- 
ing readiness, and was accompanied by a profert. If the 
alleged tender was insufficient in either point of view, the 
| Judge committed no error, and we are compelled, therefore, 
somewhat to consider both questions. There appears to be 
a material difference between a plea of tender in an action 
on a contract to pay money and one on a contract to de- 
liver specific articles. The first must aver a continued readi- 
| 
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ness to pay, and bring the money into Court. But the con- 

tract in this case must be held to be for the delivery of specific 

articles. Neither when it was made nor when it became due 

i were bank-bills money; a note payable in them is not 

(166) negotiable, nor can an action of debt be maintained on 
it. Lackey v. Miller, 61 N. C., 26. 

The authorities to which we were referred by the counsel 
in an action for the non-delivery of specific articles, may be 
for the defendants, sustain their position, that a plea of tender 
is sufficient without an averment of continued readiness and 
without a profert. In 2 Pars. Cont., 164: “If, by the terms 
of the contract, certain specific articles are to be delivered at 
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a certain time and place, in payment of an existing debt, this 
contract is fully discharged, and the debt is paid, by a com- 
plete and legal tender of the articles, at the time and place, 
although the promisee was not there to receive them, and no 
action can thereafter be maintained on the contract, but the 
property in the goods has passed to the creditor.” At p. 167, 
he says: “‘Whenever a tender would discharge the con- 
tract, it must be so complete and perfect as to vest the prop- 
erty in the promisee, and give him, instead of the jus ad rem 
which he loses, an absolute jus in re.’ The articles must 
be separated so as to be capable of identification as on a 
sale. A tender of one sheep, in a flock of several, or of ten 
bushels of grain, in a bulk of more, would be insufficient. 
Powell v. Hill, post, 169. 

In our opinion, the doctrine thus stated by Parsons rests 
on sound reasons of justice and convenience. A promisee 
should not be allowed, by a wrongful refusal to accept the 
articles for whose delivery he has contracted, to throw on 
the promisor the burden of continuing to keep them at his 
own expense and risk. In some eases, it has been held that 
after a refusal to accept, the promisor may throw the goods 
upon the ground, and be no longer liable for them. However 
this may be, if he keeps them it is as the bailee of the 
promisee, who is regarded as the owner; if he converts them 
to his own use, he is liable for their value at the time of such 
conversion. His situation is certainly different from that of 
a promisor bound to deliver at all events. 

The statement in this case is so vague that it is 
impossible to say what was the character of the al- (167) 
leged tender. 

It does not appear whether the bills tendered were in 
a separate parcel, or mixed with others of the same kind, 
so as not to be distinguishable. In the former case the ten- 
* der would be good, because thereby the plaintiff acquired, 
notwithstanding his refusal, a title to the bills; in the latter 
ease it would be insufficient. The Judge, by his instruction, 
in effect, says that there is no evidence from which a jury 
could reasonably infer the complete tender which was requi- 
site to discharge the contract. In a case where the question 
is whether there was any evidence of a given state of facts, 
we must understand the Judge as setting out in the case 
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the whole evidence bearing on that point, and we think 
from the statement, vague as it is, “that the agent had in 
his possession such bills,” a jury might infer that they were 
such, both in kind and amount, as would just satisfy the con- 
tract, and no more, and consequently, were specific and eapa- 
ble of transfer to the plaintiff, all other specification being 
waived by his refusal to accept. We adopt this view the 
more readily because it seems to us that upon the trial below 
the importance of the matter in question was not clearly 
seen, and probably, that on another the facts will be more 
fully exhibited. 

This view supersedes the necessity of expressing any opin- 
ion on the other questions raised by the exceptions. It may 
be remarked, however, that no reason can be seen why dam- 
ages arising out of a breach of contract for the delivery of 
goods in 1865, should not be estimated directly in legal cur- 
rency, without resorting to the circuitous process of first 
estimating them in gold and then adding the depreciation. 
There must be a venire de novo. 

Per Curiam. Venire de novo. 


Cited: Terrell v. Walker, 65 N. C., 94; Wooten v. Sher- 
rard, 68 N. C., 337, 338. 








(168) 
SAMUEL CALVERT v. HENRY WILLIAMS, Jr. 


A note in renewal of a former note of the maker for money won at 
cards, given to one who is endorsee of such former note for value 
and without notice, is not affected by the gaming consideration. 


(Palmer v. Giles, 58 N. C., 75, cited and approved). 


CASE AGREED, decided by Watts, J., at Fall Term, 1869, 
of WARREN. 

The claim of the plaintiff was founded upon a note given 
to him by the defendant, partly in satisfaction of another 
note and partly for board. The former note had been made 
by the defendant to one Christmas, for money won at cards; 
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and it had been endorsed to the plaintiff by Christmas, for 
value, and without notice of its consideration; and at the 
time the new note was given he had no such notice. 

His Honor, thinking the plaintiff was not entitled to re- 
cover, gave judgment for the defendant; and the plaintiff 
appealed. 


Rogers & Batchelor, for the appellant. 
Bragg, contra. 


Pearson, C. J. A note to secure the payment of money 
won at cards is void by statute. Although the note be 
passed by endorsement, for valuable consideration, and with- 
out notice to the endorsee, it is void in his hands. So, if 
the maker executes a second note to the original payee, 
either in renewal of the first note simply, or including another 
debt, the second note is void; for it is to seeure the payment 
of money won at cards, and the taint in the part of the 
consideration vitiates the whole—‘“a rotten egg.” (169) 
Palmer v. Giles, 58 N. C., 75. 

In our case the maker executed the second note to Calvert, 
who was the endorsee for valuable consideration, and without 
notice. This second note was given to secure the price paid 
by Calvert for the first note, and not to secure the payment 
of the money which Christmas had won; for the purpose of 
making it must be referred to the proximate and not the 
remote cause. The consideration, therefore, is not tainted 
by the illegality which vitiated the first note. His Honor 
erred in failing to note the distinction. 

Cuthbert v. Hayly, 8 Term, 390, cited by Mr. Batchelor, 
establishes this distinction. The more recent case (Hay v. 
Ayling, 71 E. C. L., 423) treats the point as settled, and is 
put on the ground that the endorsee had notice, and that 
‘the second note was a mere device or contrivance to cover 
over the taint in the first note. 

There is error. Judgment reversed, and judgment for the 
plaintiff on the case agreed. 

Per Curtam. Judgment reversed, ete. 


Cited: Kingsbury v. Suit, 66 N. C., 603; Weith v. Wil- 
mington, 68 N. C., 29. 
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EDGAR E. POWELL vy. A. B. HILL. 


1. In an action where the complaint stated a bailment of a certain 
quantity of corn and fodder to the defendant, with a refusal by 
the latter to deliver it, and asked judgment for such goods (or 
their value) and for damages, and the issue was upon the deten- 
tion and also upon the plaintiff’s title; the fact being that the 
plaintiff and defendant were tenants in common of the articles: 
Held, that the Court could give no “relief consistent with the 
case made by the complaint, and embraced within the issue.” 


2. A tenant in common cannot maintain an action against a co-tenant 
to recover specific goods, upon a refusal by the latter to deliver 
possession thereof. His remedy is partition. 


(Campbell v. Campbell, 6 N. C., 65; Simmons v. Sikes, 24 N. C., 98; 
Rooks v. Moore, 44 N. C., 1; Hall v. Robinson, 48 N. C., 501, cited 
and approved). . 


(170) Action, with claim and delivery, tried before 
Watts, J., at Fall Term, 1869, of Harrrax. 

The plaintiff complained that he was the owner of a cer- 

tain quantity of corn and fodder, which he had deposited 


with one Brodie for storage; that in February, 1869, Brodie 
left the premises where the articles were stored, and the de- 
fendant took possession, and afterwards refused to deliver 
them to plaintiff, and thereupon he demanded judgment for 
the goods, or the value thereof, with damages. The defendant 
answered: 1. That defendant does not detain the said goods. 
2. That plaintiff is not the owner, or entitled to the imme- 
diate possession thereof. 

The case stated that, on the trial before the jury, it ap- 
peared that Brodie rented certain lands from Hyman, for 
1868, and employed the plaintiff to work on the farm during 
the year, agreeing to give him a certain part of the crop as 
wages; the whole crop was measured, and the part thereof 
due plaintiff ascertained, but such part was never divided off 
or separated from the rest, but remained mixed with the 
rest’of the crop until, and after, 1 July, 1869, when the de- 
fendant, as the incoming tenant, and purchaser from Brodie 
of the whole crop, except the quantity demanded by the 
plaintiff, took possession of the whole. 

Upon the trial below, the plaintiff recovered a verdict. 
Judgment accordingly, and appeal by the defendant. 
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Rogers & Batchelor, for the appellant. 
Walter Clark, contra. (171) 


Ropman, J. (after stating the facts as above). By see. 
249, C. C. P., the Court may give the plaintiff “any relief 
consistent with the case made by the complaint, and em- 
braced within the issue.” The plaintiff in this case demands 
the recovery of specific goods, or the value thereof. It may 
be conceded that if entitled to either the one relief or the 
other, that is to say, if he could have recovered either in 
an action of detinue or trover, he is entitled to judgment. 
He is not entitled to any specific goods, because the only 
goods which he claims are blended in a mass with others, 
from which they are undistinguishable. On the proof, he is 
a tenant in common with the defendant, and the Court could 
not order the Sheriff to put him in possession of any distinct 
and specific quantity of corn or fodder out of the common 
mass. Neither is he entitled to damages for the conversion 
of his share of the common property. It is well settled that 
one tenant in common cannot recover in trover upon a mere 
demand, and refusal to deliver to him his share. Campbell 
v. Campbell, 6 N. C., 65; Hill v. Robinson, 48 N. C., 501. 
In Rooks v. Moore, 44 N. C., 1, it was held that one who was 
to receive a share of the crop could not maintain trover for a 
conversion before a division. It is true that in this case the 
particular number of barrels of corn and of bundles of fod- 
der which the plaintiff was entitled to receive out of the mass 
was ascertained ; but that did not amount to a specific appro- 
priation; he was still but a tenant in common, just as one is 
who is entitled to one sheep out of a flock, which 
must be of the average value. In this case the plain- (172) 
tiff was entitled to his number of barrels, not of the 
best, nor of the worst, nor out of any particular place in 
the barn, but of an average value with the mass. Had a por- 
tion of the common property been accidentally destroyed, 
would not the loss have fallen on the parties in proportion 
to their respective interests? If the defendant had destroyed 
or consumed the common property, the plaintiff would have 
been entitled to recover the value of his share. Simmons v. 
Sikes, 24 N. C., 98. In this case the property remained in 
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specie. The plaintiff is entitled to partition, but he must 
resort to the proper proceeding for that purpose. Judgment 
reversed. : 

Per Curiam. Venire de novo. 


Cited: Patton v. Hunt, ante, 166; Blakely v. Patrick, 67 
N. C., 48; Ins. Co. v. Davis, 68 N. C., 21; Grim v. Wicker, 
80 N. C., 344; Shearin v. Riggsbee, 97 N. C., 220. 





STATE to the use of SOLOMON FISHER, ete., v. MARY L. 
RITCHEY, admrx., ete. 


During the late war an administrator, having in his hands a distribu- 
tive share belonging to one of the next of kin residing in Illinois, 
upon being called upon by the District Court of the Confederate 
States to answer certain interrogatories propounded for the pur- 
pose of finding whether he had in hand any property liable 
to sequestration, without demur or further requisition paid over 
to the receiver such distributive share, five months before he set- 
tled up the estate: Held, that he did not therein exhibit ordinary 
care, and therefore was still responsible to the next of kin for 
such share. 

(Shipp v. Hettrick, 63 N. C., 329; Cobb v. Taylor, post, 193, cited and 
approved ). 


Desr upon an administration bond, tried before Logan, 
J., at Fall Term, 1869, of Caparrvs. 

The plaintiff was administrator de bonis non of ‘Clarissa 

M. Ritchey, deceased, and the defendants were the 
(173) administratrix and the sureties upon the bond of 

William R. Ritchey, deceased, who was the adminis- 
trator of said Clarissa. 

As such administrator, the said William, in 1862, had in 
his hands the distributive share of one Martin A. Ritchey, 
who resided in Illinois. Thereupon he was served with the 
following process: 


CONFEDERATE STATES OF AMERICA, In the District Court for 
DISTRICT OF NORTH CAROLINA. the District of Cape Fear. 


To W. N. Ritchey, Admr. of Clarissa Ritchey—Greeting: 

In pursuance of a request to me made by C. N. White, a receiver 
under the Act of the Confederate Congress entitled “An act for the 
sequestration of the estates, property and effects of alien enemies,” 
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ete.. you are hereby commanded to appear before the Honorable the 
Judge of the District Court for the District of Cape Fear, in the 
District of North Carolina, at the term of said Court to be held at 
Salisbury, on the second Monday of February next, to answer, under 
oath, the interrogatories hereunto appended. 


Witness, the Hon. Asa Biggs, Judge of the said Court, at Wilmington, 
in the District of Cape Fear, in the District of North Carolina, this 
14 January, A. D. 1862. JoHN L. CANTWELL, Clerk. 


INTERROGATORIES. 


1. Have you now, or have you had in your possession or under 
your control since 21 May, 1861—and if yea, at what time—any land 
or lands, tenement or tenements, hereditament or hereditaments, chat- 
tel or chattels, right or rights, credit or credits, within the Confeder- 
ate States of America, held, owned, preserved or enjoyed for or by 
an alien enemy: or in or to which any alien enemy had, and when, 
since that time, any right, title or interest, either directly or indi- 
rectly ? 

2. If you answer any part of the foregoing interrogatory in the 
affirmative, then set forth specifically and particularly a description 
of such property, right, title, credit or interest; and if you have dis- 
posed of it in whole or in part, or if the profit, or rent, or interest, 
accruing therefrom, then state when you made such disposition, and 
to whom, and where such property now is, and by whom held. 

3. Were you, since 21 May, 1861—and if yea, at what time—in- 
-debted, either directly or indirectly, to any alien enemy or alien ene- 
mies? If yea, state the amount of such indebtedness, if one; and of 
each indebtedness, if more than one; give the names or names of the 
creditor or creditors, and the place or places of residence, 
and state whether or to what extent such debt or debts have (174) 
been discharged, and also the time and manner of the dis- 
charge. 

4. Do you know of any land or lands, tenement or tenements, here- 
ditament or hereditaments, chattel or chattels, right or rights, credit 
or credits, within the Confederate States of America, or any right 
or interest held, owned, preserved or enjoyed, by or for one or more 
alien enemies since 21 May, 1861, or in or to which one or more alien 
enemies had since that time any claim, title or interest, direct or 
indirect? If yea, set forth specifically and particularly what and 
where the property is, and the name and residence of the holder, 
debtor, trustee or agent. 

5. State all that you may know which will aid in carrying into full 
effect the Sequestration Act of 30 August, 1861, and state the same 
as fully and particularly as if thereunto specially interrogated. 

(Signed) C. N. Wurre, Receiver. 


Note.—The garnishee in the foregoing interrogatories is specially 
warned that the Sequestration Act makes it the duty of each and 
every citizen to give the information asked in said interrogatories. 
(Act of 30 August, 1861, sec, 2). 

And if any agent, attorney, former partner, trustee or other person, 
holding or controlling any property or interest therein of, or for any 
alien enemy, shall fail speedily to inform the receiver of the same, 
and to render him an account of such property or interest, he shalk 
be guilty of a high misdemeanor, and upon conviction shall be fined 
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in a sum not exceeding five thousand dollars, and imprisoned not 
longer than six months, and be liable to pay besides to the Confeder- 
ate States double the value of the property or interest of the alien 
enemies, so held or subject to his control. (Sec. 3). 

The Attorney-General has also prescribed the following rule of 
practice for the courts, by virtue of the authority vested in him under 
the 16th section of the law: 

RULE. 

Garnishees, to whom written or printed interrogatories are ad- 
dressed, may make appearance by filing written answers, sworn to 
before a justice of the peace or other competent officer, unless specially 
ordered by the Court to appear in person. 


After being served with such process, to-wit, on 23 May, 
1862, the said William paid the said distributive share to the 
said White, as Confederate receiver. 

His representative and sureties relied upon this 
(175) transaction as a defense against the claim put up for 
said Martin A. Ritchey through the plaintiff. 

In the course of the suit an account was taken, and the 
commissioner allowed the payment to White as a full de- 
fense. Thereupon the plaintiff excepted. Upon appeal to 
the Judge such exception was sustained; and the defend- 
ants appeal to this Court. 


R. Barringer and Blackmer & McCorkle, for the appel- 
lants. 
Wilson, contra. 


Dicx, J. We are aware of the.many difficulties which 
were encountered during the late war by the fiduciary holders 
of property, and we are disposed to consider such cases with 
all the liberality which the facts will justify. 

Such persons, in order to free themselves from responsi- 
bility for the loss of such property, must show, that they 
acted in good faith and with the ordinary care which prudent 
men exercise in the management of their private affairs. 
Shipp v. Hettrick, 63 N. C., 329; Cobb v. Taylor, post, 193. 

This case was argued with much ability; and, after full 
consideration, we are of the opinion that the facts show that 
the testator of the defendant did not act with proper care in 
regard to the funds in question. He paid them to the Con- 
federate receiver five months before the estate of the intes- 
tate was settled, and before there was any decree of the 
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Confederate Court requiring such payment. The process 
served upon him only required him to appear before said 
Court and show cause why such a decree should not be made. 
The Court to which he was summoned was to be held in an 
adjoining county, and was easily accessible by railroad. It 
does not appear that he attended the Court, or employed 
counsel to assist him in protecting the funds from confisca- 
tion, although he would have been justified in using a part 
of the trust funds for that purpose. His conduct was 

not that of a prudent trustee who was desirous of pro- (176) 
tecting the rights of his cestui que trust. He paid 

over the funds without being compelled to do so by any legal 
process, and we must infer that he acted voluntarily and 
with the purpose of assisting in the enforcement of the con- 
fiseation laws. 

If he had employed counsel, and made a proper defense in 
court, and a decree had been made against him, and he had 
paid over the fund to free himself from the penalties of an 
indictment or attachment, then he might not have been re- 
sponsible for the loss of the fund. 

Per Curtam. F Judgment affirmed. 








JAMES M. B. HUNT v. WILLIAM M. SNEED and wife. 


. Clerks of the Superior Courts have original jurisdiction of all pro- 
ceedings for the settlement of the estates of deceased persons. 


. That jurisdiction is also exclusive whenever adequate; i. e., per- 
haps, in all cases except where a provisional remedy by injunc- 
tion may be required pending the proceedings before the Clerk. 


. Orders for an injunction in such cases must be had from the Judge 
and must be modified or vacated by him; but applications for the 
orders must be made by motion in the original proceedings, and 
returns upon the Judge’s order must be made to the Clerk: 


. Therefore, an action demanding that an executrix, who was alleged 
to be wasting the estate, should turn it over to a receiver, that 
the plaintiff should be paid a legacy, etc., which had been brought 
to term-time, was dismissed. 


Action, tried before Watts, J., at Fall Term, 1869, of 


GRANVILLE. 
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Qn 24 July, 1869, the plaintiff issued a summons re- 
turnable at the regular term of the Superior Court of 
(177) Granville, and filed his complaint, in which he alleged, 
in substance, that the defendant Sarah was the execu- 
trix of one Bullock, and had intermarried with the other 
defendant; that the plaintiff was both a creditor and a legatee 
of the testator, and that defendants were wasting the estate ; 
and demanded judgment that the defendants account and 
pay his debt and legacy, and that in the meanwhile they be 
enjoined, ete., and a receiver be appointed. The defendants 
put in an answer, and the Judge continued an injunction 
which he had previously granted, from which the defendants 
appealed. 


Bragq, for the appellant. 
Graham, contra. 


Ropman, J. (after stating the case as above). It is con- 
tended that the Court had no jurisdiction of the case, be- 
cause original jurisdiction of all proceedings necessary for 


the settlement of the estate of a deceased person is, by law, 
vested exclusively in the Probate Judge. Sec. 17, Art. IV, 
of the Constitution gives to the Clerks of the Superior 
Courts jurisdiction of ‘the granting of letters testamentary 
and of administration,” and “to audit the accounts of exeeu- 
tors, administrators and guardians, and of such’ other mat- 
ters as shall be prescribed by law.” “The words of this grant 
of jurisdiction are somewhat general and indefinite and it 
was intended to leave to the General Assembly, by proper 
enactments, to define the jurisdiction with precision and to 
prescribe the mode in which the power should be exercised. 
This the General Assembly undertook to do, partly by the 
Code of Civil Procedure, title XIX, chs. III to IX, and, 
more especially, by the Act of 1868-9, ch. 113, ratified 
6 April, 1869. 
Without referring to the particular sections of this act by 
which remedies are given to creditors and legatees, and pro- 
ceedings are provided by which a due administration 
(178) by an executor or administrator may be enforced, it 
will be sufficient to say that it seems evident to us 
that the intent of the act was to give to the Clerks of the Su- 
perior Courts original jurisdiction of all proceedings for the 
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settlement of the estates of deceased persons. Without say- 
ing that the General Assembly might not, consistently with 
the Constitution, have given to the Judges of the Superior 
Courts some concurrent original jurisdiction of proceedings 
for the settlement of estates, we think their intention was to 
give that jurisdiction exclusively to the clerks, except (as 
will be presently explained) when the remedy by injunction 
may become necessary as a provisional one in the course of a 
proceeding. 

In every case in which the Court of Probate (the Clerk of 
the Superior Court) can give an adequate remedy the party 
seeking it must apply to that Court. There may be cases in 
which that Court cannot give an adequate remedy. For ex- 
ample, it may in the course of the proceedings become neces- 
sary, in order to protect the rights of one party or the 
other, to have an injunction, which the Clerk cannot order. 
In that casé the party needing it must of necessity apply to 
a Judge of a Superior Court; but such an application 
would not oust the jurisdiction of the Court of Probate. 
The order for an injunction is a provisional remedy, and 
must necessarily be incidental to the main cause, which 
would still remain in its original form; the motion for the 
injunction before.the Judge would not remove the original 
cause of action before him, and the order for the injunction 
would be merely subsidiary to the indgment to be rendered 
in the original proceeding. 

It is true the Clerk would have no power to modify or 
vacate such an injunction, but application could be made to 
the Judge at any time to do so, whenever its propriety became 
apparent through the proceedings or judgments in the Pro- 
bate Court. There may be other orders besides that for an 
injunction for which it may be necessary to apply to a Judge 
of a Superior Court, though no other occurs to us at 
present. But in all such eases the order is made in the (179) 
original proceeding, and is a part of the record in 
that proceeding. In case of another appeal from the order 
of the Judge, so much only of the case comes up as is neces- 
sary for a decision upon that order; the original proceeding 
remains in the Court of Probate, and any action may be 
taken therein in the meantime, not inconsistent with the 
orders of the Judge and with the law. Consequently, all 
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returns upon the order of the Judge must be made to the 
Court of Probate, and if any further order be needed from 
the Judge, application must be made by motion in the origi- 
nal cause. 

In every attempt to introduce a new system of procedure 
by statute much must necessarily be left not distinctly pro- 
vided for and the courts are obliged gradually to fill up the 
details of the system conformably to the general legislative 
intention. In attempting to do so the argumentum ab incon- 
venienti avails much. By any other course than that which 
we have indicated as the proper one in this case, the in- 
convenience could scarcely be avoided of having parts of 
the same settlement pending in two different courts, and in 
two entirely separate proceedings, at the same time, in 
which neither court could give more than a partial remedy; 
or, if the Judge of the Superior Court should undertake to 
give a full remedy, as was done by the former courts of 
equity, he could only do so by totally depriving the Probate 
Court in the particular case of the jurisdiction expressly 
given it by statute, and defeating much of the lawful action 
of that Court. In connection with this subject we take occa- 
sion to suggest to the Judges of the Superior Courts the 
propriety of the greatest liberality in allowing parties to 
. amend their proceedings. 

Our opinion on this question renders it unnecessary to 
express any opinion on the others which were debated by 
counsel. The present proceedings being coram non judice, 


should have been dismissed. 
Per Curiam. Judgment reversed, ete. 


Cited: Heilig v. Foard, post, 713; Miller v. Burnett, 65 
N. C., 68; Staton v. Sellars, Id., 469; Sprinkle v. Hutch- 
inson, 66 N. C. 451; Hutchinson v. Roberts, 67 N. C., 226; 
Hendrick v. Mayfield, 74 N. C., 632; Stancill v. Gay, 92 
N. C., 462; Wilson v. Alleghany Co., 124 N. C., 8; Baker 
v. Carter, 127 N. C., 94. 
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, (180) 
JAMES M. B. HUNT v. WILLIAM M. SNEED and wife. 


Jurisdiction over cases seeking from administrators additional securi- 
ties upon their bonds, is vested in the Clerk of the Superior 
Court, in his character as Probate Judge. 


(McAdoo v. Benbow, 63 N. C., 461, cited and approved). Nore.—See 
Hunt v. Sneed, ante, 176. 


OrveEr, before Watts, J., upon appeal from the Clerk, at 
chambers, 22 March, 1869, GranvILLe. 

His Honor had affirmed an order, made by the Clerk upon 
application by the plaintiff, that the defendant Sneed give 
better security upon his bond as administrator. The defend- 
ant objected, for want of jurisdiction in the Clerk, ete. 

The facts are the same as in the case between the same 
parties, ante, 176. | 


Bragg, for the appellants. 
Graham, contra. 


Dycx, J. Clerks of the Superior Courts, as Judges of Pro- 
bate, have jurisdiction to grant letters testamentary and of 
administration, and to audit the accounts of executors and 
administrators, ete. Const., Art. IV, see. 17. 

As there are now no courts of equity in this State, the 
jurisdiction of Judges of Probate combines in many respects 
the powers of the Court of Chancery and thé Ecclesiastical 
Court in England on this subject. In England, letters 
testamentary and of administration are granted by the Ordi- 
nary of the diocese in which the testator, or intestate, re- 
sided. The Ordinary was formerly the administrator of 
such intestate, but the Statute 31 Edw. III. required him 
to appoint an administrator of “the next and most lawful 
. friends” of the intestate; and the Statute 22 and 23 Car. IT. 
required the Ordinary “to take sufficient bonds with two or 
more able sureties, respect being had to the value of the 
estate.” 

Administrators are the officers of the Ordinaries, and sub- 
ject to their control in the Ecclesiastical Courts. Upon 
the application of persons interested in an estate, (181) 
and upon sufficient cause shown, the Ecclesiastical 
Court will, by citation, require the administrator to appear 
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and render an account of his administration, and renew his 
bond or justify his sureties. The limited power of the Eccle- 
siastical Court to enforce its orders and decrees gave rise to 
a concurrent jurisdiction in chancery. 

The Court of Chancery regards executors and administra- 
tors as trustees, and compels them faithfully to execute their 
trusts in administering the assets of the estate in their 
hands. In eases in which the Ecclesiastical Court cannot 
do complete justice, the Court of Chancery assumes exclu- 
sive jurisdiction, and will compel the performance 6f its 
orders and decrees by the process of attachment. 

The courts of equity in this State exercised a similar 
jurisdiction until they were abolished by the present Consti- 
tution. They would not interfere to take an estate out of 
the hands of an executor merely on the ground of an insol- 
vency which existed at the time of his appointment, for he 
derived his power from the will of his testator. If an insol- 
vent executor was guilty of a devastavit, or any other mal- 
administration, then a court of equity would have taken 
the estate out of his hands by appointing a receiver; or 
would have required him to enter into bond with sufficient 
sureties to secure the proper administration of the assets. 

An administrator was appointed by the officers of the law, 
and was required at the time of his appointment to give 
bond with sufficient sureties to secure the faithful discharge 
of the duties of his office; and the courts had ample powers 
to enforce the proper performance of such duties, and to re- 
quire said bond to be kept at all times sufficient to secure 
the object for which it was given. The courts only inter- 
fered upon the application of persons directly interested in 
the assets, and upon sufficient cause being shown, until their 
jurisdiction was enlarged by statute (Rev. Code, ch. 46, 
sec. 39), in behalf of the sureties on the bonds of executors 

and administrators. 
(182) Under our new system, the Superior Courts have 
all the powers which formerly belonged to the County 
Courts, the Superior Courts of Law, and the Courts of 
Equity. 

The Superior Court has two departments, 7. e., the Court 
of Probate, under the control of the Judge of Probate, and 
the Superior Court proper, under the control of the Judge 
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of the District. The jurisdiction of the Court of Probate, 
which is expressly defined in the Constitution (Art. IV, see. 
17), is original, and cannot be exercised by the Judge of the 
Superior Court except upon appeal. The Constitution (Art. 
IV, see. 17) provides for the extension of the powers of the 
Judge of Probate “to such other matters as shall be pre- 
scribed by law,” but this jurisdiction may be modified at 
any time by the Legislature. McAdoo v. Benbow, 63 N. C., 
461. 

In the case before us the defendant W. M. Sneed inter- 
married with the executrix of the testator, and had given 
the bond required by law in such cases. He thus became 
substantially administrator cum testamento annexo, and on 
the adoption of the Constitution he was subject to the super- 
vision and control of the Judge of Probate of Granville 
County. The proceedings against the defendants, to com- 
pel them to account and give a new bond with additional 
sureties, or justify the sureties on the old bond, were prop- 
erly commenced before said Judge of Probate. His powers 
in -this respect are derived from the Constitution and the 
Code of Civil Procedure, and the Act of 1868-69, ch. 113, 
only sets forth the forms of proceedings and other details by 
which those powers are to be exercised. Before the passing 
of said act he had the power to require the defendants to 
account for the assets of the estate in their hands, and give 
a new bond with sufficient sureties, or be removed from 
office, and he might have enforced his orders and decrees by 
process of contempt. 

As it appears that the estate in the hands of the defend- 
ants has been greatly diminished by the results of the late 
war, the Judge of Probate should only require a new 
bond sufficient to secure the assets with which the de- (183) 
fendants are now properly chargeable. There is no 
- error in the order appealed from. 

Let this be certified to the Judge of Probate for Granville 
County, so that he may proceed with this matter according 
to law. 

Per Curram. Ordered accordingly. 


Cited: Barnes v. Brown, 79 N. C., 406; Simpson v. Jones, 
82 N. C., 324. 
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DANIEL M. FINGER and others vy. ALFRED K. FINGER, admr., 
etc., and others. 


1. That the plaintiffs in equity were not served with process, in a 
petition at law by the defendants against them, is ground for a 
proceeding in such petition to have relief, but none for a bill in 
equity. 


. The declaration as to the state of the assets made in the course of 
a petition by an administrator to sell lands, is not binding upon 
the heirs, etc., and, under our former system, those heirs had a 
right to a bill in equity against the administrator for an account. 
of his dealings, etc., and for an injunction against a sale in the 
meantime. 


. Where the deficiency in personal assets resulted from accident, 
after they had come into the hands of the administrator (here, 
emancipation, ete.) : Held, that the courts of law (formerly) 
were not competent to order a sale of lands to pay debts, under 
the Act of 1846, but that application must be made to a court of 
equity. 


. The receipt by an administrator in September, 1863, of Confederate 
money upon sales of personalty made in August before, no more 
appearing, does not exhibit a want of ordinary care in an admin- 
istrator. 


(Latta v. Russ, 53 N. C., 111, and Wiley v. Wiley, 61 N. C., 131, cited 
and approved). = 


Exceptions to an account in equity, before Logan, J., 
at Fall Term, 1869, of Lixcoxy. 
The plaintiffs, by their bill, alleged that they were heirs at 
law of Henry Finger, who had died in 1863, and 
(184) that the defendant was his administrator ; that the de- 
fendant had, upon his qualification in 1863, taken 
into possession several valuable slaves and other personal 
property; that he had sold the personal property other than 
slaves, for Confederate money, had retained the slaves until 
they were emancipated, and that having thus wasted the per- 
sonalty, he had recently filed a petition for the sale of lands 
to pay certain outstanding debts, had obtained an order there- 
for, and was about to make sale; that, but for his negligence, 
the debts would have been paid without taking the lands, and 
that two of the plaintiffs had not been made parties to the 
petition of the plaintiff, ete. The prayer was for an account, 
and for an injunction against the sale. 
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The administrator answered that, in August, 1863, he had 
sold personal property of the deceased, at the high rates then 
prevailing, to the amount of some $2,000; that with this 
he had paid more than $1,000 of debts due before the war; 
that he had made certain other applications of the proceeds 
of the sale, as by arrangement at that time with the plain- 
tiffs (excepting one of them); that early in 1864 he had 
been conscribed into the Confederate army, and had remained 
there until the surrender; that at the close of the war he 
had on hand, of such. proceeds, about $360; that he refrained 
from selling other portions of personal property, and-from 
hiring out the slaves, at the instance of the plaintiffs (ex- 
cepting as above), who took this property and slaves into 
their own hands, and gave the defendant a bond to indem- 
nify him, ete. The answer proceeds at some length to state 
the condition of the estate, and show the grounds for the 
order of sale, ete. 

An account was ordered and taken. The commissioner 
charged the administrator with the value of some of the 
slaves, and with the hire of others; and also with the Con- 
federate money in his hands at the surrender. 

The defendant filed exceptions to this account: the first five 
because the commissioner had charged him with the 
slaves and other personalty taken by the next of kin (185) 
in 1863; two others, because he was also charged 
with the value of the Confederate money which remained in 
hand and also with interest upon it; the ofher (No. 8) be- 
cause the proofs upon which the report rested were not given. 

Ilis Honor sustained the exceptions, and the plaintiffs ap- 
pealed. 


Bragg and Bynum, for the appellants. 
Phillips & Merrimon, contra. 


Ropman, J. The bill in this case prays an injunction 
against a sale by the administrator of certain lands of the 
deceased, under an order of sale obtained in the County 
Court, as upon a deficiency of personal assets, to pay the 
debts of the deceased; it alleges that the order in the County 
Court was obtained without the service of notice on two of 
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the heirs, which would be ground for setting the order aside 
on motion in the County Court, or in the court to which 
that order has been transferred. A sale would not pass the 
estates of those who were not made parties by a service of 
process, and obviously, in a case like this, a sale of the 
estates of some of the heirs only would be unjust. If that 
ground of relief existed alone the plaintiffs would have no 
right to sue in equity, because they would have ample rem- 
edy in the original action; but they also demand an account 
from the defendant of his administration, to which they are 
of course entitled; and as subsidiary thereto, that the sale of 
the lands may be enjoined until the account shall be taken 
and it shall be found that a state of things exists which 
makes a sale necessary and proper. On a petition by an 
administrator to sell the lands of the deceased, he must sat- 
isfy the Court, either that the personal estate has been 
exhausted in the payment of the debts and that others are 

due, or that it will clearly be insufficient for that pur- 
(186) pose. The Court, for its own satisfaction, may re- 

quire an account of the administration of the personal 
estate to be taken; but the decree giving or refusing the order 
of sale does not profess to pass on the account except to the 
extent that may be necessary to justify the order, and binds 
nobody as a decree declaring the state of the account. Latta 
v. Russ, 53 N. C., 111. This will be obvious without further 
argument, by the reflection that the distributees, who are en- 
titled to an account of the personalty, may not be the same 
with the heirs, who are the only necessary defendants in a 
proceeding to sell the land. In this case it appears that the 
administrator received personal property which, if it could 
have been sold at the time for money which the creditors were 
willing to receive, would probably have been ample to pay all 
the debts. The condition of the country, however, in the lat- 
ter part of 1863, made it uncertain whether that could be 
done, and this we may suppose was the inducement to the 
agreement among the distributees for a division of the prop- 
erty among them. After a partial division, the slaves were 
emancipated and thus became lost to the estate. We think 
the rule announced in Wiley v. Wiley, 61 N. C., 131, applies 
in this ease, and that under the circumstances the distributees 
have a right to come into this Court, where alone the account 
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can be fully taken, and the propriety of a sale of the land 
properly determined, and the rights of all the parties ad- 
justed. We think, therefore, the Judge erred in dissolving 
the injunction. 

As to the exceptions to the account: The first five are 
sustained; the plaintiffs who come into Court for equity 
must do equity. The administrator did not receive the sums 
mentioned in these exceptions, and part of the property was 
delivered to the plaintiffs, at their request, and held and 
enjoyed by them. As to holding the administrator liable for 
the value of the slaves because he did not sell them in 1863, 
we think it would be unreasonable; of course they could only 
have been sold for, Confederate money, and the plain- 
tiffs seek to charge the defendant with the full sum (187) 
of what he did receive. The exceptions relating to 
Confederate money are also sustained. We think the ad- 
ministrator was justified in receiving it, and it does not ap- 
pear to us that he was negligent in endeavoring to pay the 
debts with it. 

The ease will be remanded to the Superior Court in order 
that the account may be modified according to this opinion. 
If the defendant shall there, by a petition in this cause, pray 
for a sale of the lands, it will be competent for the Court to 
make such order, provided there are circumstances to just- 
ify it. 

Judgment below reversed in part. Injunction continued 
until final hearing. Suit remanded. 

Per Curran. Ordered accordingly. 


Cited: Kerns v. Wallace, post, 189; Fike v. Green, post, 
667; Womble v. George, post, 762; Sprinkle v. Hutchinson, 
66 N. C., 452; Wood v. Skinner, 79 N. C., 94; Shields v. 
McDowell, 82 N. C., 140; Blount v. Pritchard, 88 N. C., 
448; Temple v. Williams, 91 N. C., 91; Wilson v. Bynum, 
92 N. C., 724; Wilson v. Pearson, 102 N. C., 310. 
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THOMAS M. KERNS, etc., admrs., v. JAMES WALLACE and others. 


1. Under the former system a county court had no power, in a peti- 

~ tion by an administrator to sell lands, etec., to order an account 

which could bind the next of kin; this could be done only in a 
proceeding the direct object of which was such an account. 


2. Whether an administrator were blamable for selling property at a 

time when he could only obtain for it Confederate money (here, 
November, 1868), depends upon circumstances, viz., the sort of 
property sold, whether perishable or other; the unwillingness of 
creditors, etc., to receive such currency, and the like. 


3. It is not true, as a general proposition, that a mere sale at such a 
time imports negligence: Therefore, where the case showed no 
circumstances indicating negligence: Held, that as the presump- 
tion was in favor of innocence, the administrator was not charge- 
able with the consequent loss. 


(Finger v. Finger, ante, 183, cited and approved; Wiley v. Wiley, 63 
N. C., 182, cited and distinguished). 


Peririon by administrators to sell lands, ete., be- 
(188) fore Logan, J., at Spring Term, 1869, of MrcKkLen- 


BURG. 

The petition was filed in the County Court, Janu- 
ary Term, 1868, and afterwards was transferred; and it 
alleged: That the intestate died in 1863, and administration 
was granted to the petitioners in October, 1863; that in No- 
vember thereafter they sold personalty to the amount of 
$3,274.87, which was paid in Confederate currency; that 
with this they paid off all the debts they knew of (some 
$1,200) and distributed the residue to the next of kin, ex- 
cepting a share due to a non-resident (some $220), which has 
been lost; that since the war they have been notified of other 
debts (some $500) ; that there are no personal assets remain- 
ing, and that the intestate died seized in fee of a tract of land 
which descended to his heirs, ete. 

The heirs were duly made parties. One of the heirs, 
James Wallace, answered, denying that there were grounds 
for sale as desired, relying upon the allegations: That the 
administrators were chargeable with negligence, in selling 
for Confederate money, in not so dealing that the present 
claims would have been barred by the statute of limitations, 
and in paying over the Confederate money to the next of kin 
without taking refunding bonds. 
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The Court ordered an account, which showed that the 
sales in November, 1863, were $3,277.51. Adding some 
smal] notes, and interest upon all, the administrators were 
charged, July, 1868, with $4,557.14. The credits (year’s 
allowance, $259.65), with interest, were $777.61; also, for 
commissions, ete., $437.93. The balance in the administra- 
tors’ hands was stated to be $3,341.60 in Confederate money, 
of which, in money distributed to the next of kin, $2,342.50. 
The debts still due, excepting one to the defendant Wallace 
($325.21), amounted to $436.95. 

Upon this the Court granted an order of sale, and the de- 
fendants appealed. 


Dowd, for the appellants. 
Wilson, contra. 


(189) 

Ropman, J. This is a petition by administrators to 
sell land to pay debts, pending in the County Court at the 
time of the abolition of that Court, and then transferred to the 
Superior Court. The defendants allege in their answer that 


the plaintiffs have personal assets in their hands sufficient 
to pay the debts. A referee was appointed to state an ac- 
count. As there is no exception to this account, we must 
assume it to be correct. He reports that there are debts 
outstanding, and that the plaintiffs have no personal assets, 
except $3,341.60 in Confederate money. So that the ques- 
tion intended to be presented, and which ought, regularly, 
to have been presented by an exception to the account, is, 
whether the administrators are chargeable with this sum or 
any part of it. 

Before considering that question we refer to Finger v. 
Finger, ante, 183, where it is said that a County Court, 
under the former system, had no power on a petition like 
this to make a decree respecting the administration account 
which would bind the next of kin; that such a decree could 
only be made in a suit whose direct object was an account, 
and to which the next of kin were necessary parties. But 
in passing on the plaintiff’s claim to the relief demanded the 
Court is obliged, of course, to ascertain whether there appear 
to be personal assets in the hands of the administrators. 
If, in this ease, the administrators are chargeable with the 
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Confederate money, it must be either because they sold the 
property improperly or sold it improperly for Confederate 
money, or negligently kept the money on hand instead of ap- 
plying it to pay the debts of their intestate when they might 
have done so. We find on 5 November, 1863, they sold 
property for $3,277.51, which they received in Confederate 
money. They are charged with sundry small notes amount- 
ing, exclusive of, those of James Wallace, to about $150, 
which we suppose the report to say they collected in Con- 
federate money. It is matter of common knowledge that in 
November, 1863, if an administrator sold at all, he could sell 

for Confederate money only. Now whether the ad- 
(190) ministrator was justified in selling at that time will 

depend very much on the kind of property sold, 
whether perishable or otherwise, op the probable willingness 
of the creditors to receive it, and upon other circumstances, 
none of which are stated. The fact of the sale at that date 
stands bare in the report, neither supported by evidence show- 
ing its necessity nor impeached by exception or evidence. 
This Court cannot say, as a general proposition, that a sale 
by an administrator in November, 1863, was tortious under 
all cireumstances. The administrators paid off debts to the 
amount of $887.13, and there are others now outstanding 
to the amount of $436.92. If the administrators could have 
paid off these debts in 1863, it was their duty to have done 
so; but in the absence of all evidence, this Court cannot say 
that they were guilty of negligence in not doing so. The 
presumption must always be in favor of a party charged 
with breach of duty. The burden of proof is on the party 
that charges negligence. 

What is said in Wiley v. Wiley, 63 N. C., 182, is not ap- 
plicable in this case. We can see no error in the judgment 
below. . 

Per Cvriam. Judgment affirmed. 


Cited: Fike v. Green, post, 667. 
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JAMES MOORE vy. WILLIAM E. BOUDINOT, exr., and others. 


The various solvent sureties given by a Clerk and Master upon the 
annual bonds of any one term of office, are liable to contribution, 
inter se, in a ratio determined by the aggregate of the penalties 
of the bonds signed by each. 


(Poole v. Cor, 31 N. C., 69, cited and approved). 


CASE AGREED, in regard to a question in difference be- 
tween the parties, submitted to T’ouraee, J., 1 July, 1869, at 
chambers, in CuaTHaM. 

The parties (with others who are admitted to be (191) 
insolvent) were, in person or as representatives, sure- _ 
ties upon one or more of the four official bonds given by the 
Clerk and Master for Chatham County, during the years 
1855, 1856, 1857 and 1858, and, some of them having been 
compelled to pay money o1i account of a default by their 
principal, a question arose whether contribution could be en- 
forced against the others, and if so, in what proportion. The 
principal, who is insolvent, was appointed Clerk and Master 
at Fall Term, 1847, and was never formally re-appointed, but 
continued to act as such from that time until 1859. But 
the bonds above specified were regularly approved by the 
Judges presiding at the respective terms when they were 
given; and, among others, by Judge Caldwell, who presided 
at Fall Term, 1855, to-wit, at the close of eight years from 
the time of the original appointment. 

In 1857 a large sum of money came, in due course of law, 
into the hands of the said Clerk and Master, and a default 
having been committed by him in not paying the same to 
the parties entitled under an order of the Court of Equity, 
at Fall Term, 1858, suit was brought upon the bond of 1858, 
and thereby the above-named James Moore, and others, were 
compelled to pay, in equal proportions, the sum of $4,084, 
at Spring Term, 1869, of Chatham Court. 

The plaintiff claimed that he had been compelled to pay 
more than, upon a due account, would appear that he should, 
as betwixt himself and the other parties above, and that now 
he was entitled to contribution from them. 

A demand upon the co-sureties was admitted, and all pre- 
liminary questions of fact or of law arising upon the above 
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statement, the determination of which might be necessary 
to a decision of the main question, were submitted to his 
Honor for determination. 

His Honor thereupon decided that the acceptance of the 
bond of 1855 was equivalent to a re-appointment for the 
next term, or was conclusive proof of such re-appointment; 

and so, that the plaintiff was entitled to contribution 
(192) from the sureties to the various bonds given during 

that term: the ratio between the parties being de- 
termined by the aggregate of the penalties of all the bonds 
executed by them respectively, during that term, ete. 

The defendants appealed. 


Manning, for the appellants. 
Phillips & Merrimon, contra. 


Serre, J. This was a case agreed and submitted 
(193) to his Honor to find the facts and to declare the law 
arising upon them. 

He finds the facts that the principal was appointed to 
the office of Clerk and Master in Equity for the County of 
Chatham in 1847; and that his appointment was renewed in 
1851 and again in 1855. 

These facts being established (and we must say that we 
concur in the view of the matter taken by his Honor), the 
case is relieved of all further difficulty, for it is well settled . 
that when a term of office is for more than one year, the 
bonds given for a proper discharge of the duties thereof, at 
the time of the appointment and from time to time after- 
wards, are cumulative during the term of office. Poole v. 


Cox, 31 N. C., 69. 
Per Curtam. Judgment affirmed. 


Cited: Pickens v. Miller, 83 N. C., 547; Fidelity Co. v. 
Fleming, 132 N. C., 336. 
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JOHN B. COBB and wife and others v. W. P. and J. W. TAYLOR, 
exrs., etc. : 


Where executors collected the funds of an estate in Confederate 
money in 1861, 1862, and up to February, 1863, for next of kin 
living in Tennessee, and the latter received such money without 
objection until, in the progress of the war, communication was 
cut off, and thereupén the executors invested it in Confederate 
certificates, State Treasury-notes, and other securities, all of which 
failed by the results of the war: Held, that they had exhibited 
ordinary “care in this respect, and were not responsible for the 
loss. 


(Shipp v. Hettrick, 63 N. C., 329, cited, distinguished and approved). 


Exception to an account, tried by Tourgee, J., at Fall 
Term, 1869, of Cuaruam. 

The plaintiffs, at Spring Term, 1867, filed a petition 
against the defendants for an account and settlement of the 
estate of Mary Taylor, deceased. The defendants answered 
separately, and very fully; and an account was taken. 

The plaintiffs excepted to part of the account because (194) 
the commissioner had allowed the defendants certain 
Confederate money received and invested by them, and sub- 
sequently lost by the results of the war. The material facts 
upon which this question turned are to be found in the 
opinion. 

His Honor allowed the exception, and the defendants ap- 
pealed. 


Phillips & Merrimon, for the appellants. 
Howze, contra. 


Serrie, J. There is a marked distinction between this 
case and that of Shipp v. Hettrick, 63 N. C., 329. That was 
“said to be a ease of peculiar hardship, but the Court felt con- 
strained to hold the executor liable for the value of the Con- 
federate. currency which came into his hands, upon the 
ground that no good reason was shown for receiving Con- 
federate currency in 1862 and 1863, and holding it until it 
became worthless, without inyesting it in some manner or 
making a special deposit of it for the benefit of the party 
interested. In that case it is said that “If the plaintiff had 
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invested this fund in Confederate bonds, or had loaned it out 
upon individual security, he would not have been held re- 
sponsible, although the investment may have proved a total 
loss. Or, if he had separated this money from all other 
moneys in his hands, and retained it as a special deposit for 
Louisa E. Hettrick, the case would have been different, not- 
withstanding the fact that it became worthless. But he did 
none of these things; on the contrary, he kept it with his own 
moneys.” é 
In the case before us the executors state in their answers 
that they received and paid over to the different legatees, 
residing both in this State and Tennessee, Confederate cur- 
rency, without objection on their part, until they ex- 
(195) tinguished the claims of all the legatees except the 
plaintiffs in this petition; that they had made partial 
payments to these, and had in the latter part of 1862, and on 
and before 10 February, 1863, collected Confederate currency 
with a view of sending it to the petitioners, who reside in 
Tennessee ; that, in consequence of all communication being 
cut off, they were unable to send the fund as they wished and 
intended to do; that, finding Confederate currency rapidly 
depreciating, they invested all in their hands belonging to 
the estate of their testator, except a small sum which they 
still hold, in certain securities (State Treasury-notes, Con- 
federate certificates of deposit, and others), for the benefit of 
the petitioners; that not knowing when they would be called 
on to account, or when they would find an opportunity to 
transmit the securities, they kept them constantly on hand, 
realy at any moment to turn them over to the petitioners. 
They allege, in short, that they received the currency in 
good faith, expecting to pay it over at an early day to the 
petitioners, who were clamorous for their shares. Finding 
themselves unable to do so, they invested in certain securities 
for the benefit of the petitioners, and retained the same until 
they became worthless by the results of the war. The report 
of the commissioners appointed to audit and settle their ac- 
counts sets forth each investment and the date thereof, and 
adds: ‘We are satisfied from the testimony taken by us 
that the executors received most of the funds invested as 
aforesaid, in 1861 and 1862, and none after February, 1863 ; 


#* that their investments were made promptly for the benefit of 
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the heirs not in this State, the communication being very 
difficult and dangerous between this State and the parts of 
Tennessee in which they resided.” 

There is nothing to support the exception taken by the 
plaintiffs. The answers of the executors are fully sustained 
by the report of the commissioners, and we see nothing to 
impeach either. 

There is error. This will be certified to the end 
that the funds in the hands of the executors may be (196) 
disposed of under an order of the Superior Court. 

Per Curiam. Error. 


Cited: Fisher v. Ritchey, ante, 175. 








W. R. SAVAGE to the use of MILLS E. G. BARRETT v. 
WILLIE CARTER and others, 


An action at law upon a note payable to B, agent of A, brought before 
the adoption of the present Code, should have been in the name 
of B, as plaintiff. and not in that of A. 


(Grist vr. Backhouse, 20 N. C., 496; Dowd v. Wadsworth, 13 N. C., 130; 
Waddell vr. Moore, 24 N. C., 261, cited and approved; Whitehead 
vr. Riddick, 34 N. C., 95, cited, distinguished and approved). 


Dest upon bond, tried before Pool, J., at Fall Term, 1869, 
of Berrie. 

The plaintiff declared upon a bond for money, payable by 
the defendants to “Mills E. G. Barrett, agent of William R. 
Savage.” The defendants pleaded the general issue, and 
moved for a nonsuit, on the ground of variance. In obedi- 
ence to an intimation from his Honor, the plaintiff submitted 
to a nonsuit, and appealed. 


Peebles & Peebles and Rogers & Batchelor, for the appel- 


lant. 
Smith, contra. (197) 


Ropman, J. This was an action of debt, brought before 
the adoption of the Code of Civil Procedure by which the law 
in respect to parties to actions is materially altered. We 
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are therefore to decide the question presented on the law as 
it stood when the action was brought. By its express pro- 
visions The Code does not apply to such actions until after 
judgment. The bond sued on was payable to “Mills E. G. 
Barrett, agent of William R. Savage,” for the hire of certain 
slaves. It is a deed poll; it does not appear, except infer- 
entially, to whom the slaves belonged. Therefore, White- 
head v. Riddick, 34 N. C., 95, which was a deed inter partes, 
is not applicable. It is said in 1 Chit. Pl., 3: “If a bond be 
given to A, conditioned for the payment of money to him 
for the use or benefit of B, or conditioned to pay the money 
to B, the action must be brought in the name of A, and B 
cannot sue for or release the demand.” The reasons for this 
doctrine are previously stated. Conformable to it are sev- 
eral decisions in this Court. In Grist v. Backhouse, 20 
N. C., 496, the note was pavable to “Richard Grist, agent of 
his assignee”; in Dowd v. Wadsworth, 13 N. C., 130, it was 
payable to A, guardian of B. In Waddell v. Moore, 24 
N. C., 261, it was payable to A, executor of B. In the two 
first of these cases it was held that the legal payee was the 


only proper plaintiff, and in the last that the executor need 
not describe himself as executor, and such description was 
surplusage. We think ourselves bound by these authorities, 
especially by Grist v. Backhouse, as being most closely in 
point in the present case. 

Per CurraM. Judgment affirmed. 
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(198) 
W. F. JONES v. A. B, HILL. 


1. A was assignee of a mortgage creditor, and at a sale by the mort- 
gagee, made under a power in the deed, bought the land mort- 
gaged; B had previously purchased the mortgagor’s interest in 
the land, and then had let the land for a year to C, who was in 
possession: Held, that A, upon making demand for possession 
upon ©, could recover from him rent due for the year of his 
tenancy. 


2. Also, that C had a right to inquire, by an account in the case, 
whether the price given by A upon his purchase exceeded the 
amount due to him as assignee of the creditor; and if so, then, 
as representing B, probably C might have the benefit of the sur- 
plus, for the purpose of his defense. 


(Fuller v. Wadsworth, 24 N. C., 268, and Hyman v. Devereur, 63 
N. C., 624, cited and approved). 


Morron to vacate an injunction, heard by Watts, J., 19 
January, 1870, at chambers, Haxiax. 

The action in which the injunction had been ordered was 
based upon the following facts: In 1859 John Devereux 
sold certain lands to Gavin H. Clark, who executed a mort- 
gage to secure the price, thereby empowering Devereux, in 
default of payment of the price, to sell the lands, ete. Clark 
paid part of the price, and then sold his interest to Hyman, 
who gave his notes for the residue of the purchase money to 
Mrs. Elizabeth Jones, who, as assignee of Devereux, held the 
unpaid notes of Clark. Afterwards she assigned them to the 
plaintiff. Hyman took possession of the land, and leased it 
to the defendant for the current year beginning 1 January, 
1869. On 26 August, 1869, Devereux sold the land, under 
the power, and the plaintiff became the purchaser. Soon 
afterwards he demanded possession of the lands from the de- 
fendant, which was refused. He then (10 November, 1869) 
. commenced this action to recover the rent for 1869, which he 
claims to be $1,500. The complaint alleged that the defend- 
ant is insolvent and is disposing of the crop, and prayed for 
an injunction to restrain the defendant in the meantime from 
disposing of more of it. 

An answer put in by the defendant admitted the (199) 
charge of insolvency and that he had sold a part of 
the crop. 
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The Judge granted, and, on a motion to vacate, continued, 
the injunction; and the defendant appealed. 


Rogers & Batchelor, for the appellant. 
_Bragg and Walter Clark, contra. 


Ropman, J. (after stating the facts as above). Under 
the facts of this case, Hyman must be regarded as a mort- 
gagor, and the plaintiff as a mortgagee, of the lands men- 
tioned in the complaint. Hyman v. Devereux, 63 N. C., 624. 
If a mortgagor remains in possession after the forfeiture of 
the property, he remains only by permission of the mort- 

gagee. In such case the mortgagor has been sometimes 
(200) called a tenant at will or sufferance, and sometimes a 

trespasser; but he is properly neither: his position 
cannot be more accurately defined than by calling him a mort- 
gagor in possession, but he may be ejected at any time by the 
mortgagee, without notice. Fuller v. Wadsworth, 24 N. C., 
263. The mortgagee is entitled to the estate with all the 
crops growing on it, by Buller, J., in Birch v. Wright, 1 
T. R., 283; Coote Mortgages, 333, 339; Lifford’s case, 11 
Co., 51; Fisher v. Giles, 5 Bing., 421 (15 E. C. L., 485) ; 
Roby v. Maisey, 8 B. & C., 769 (15 E. C. L., 377); Parsley 
v. Day; 2 Q. B., 14 (42 E. C. L., 612). 

There is no injustice in this, because the land, including 
all its products, is a security for the mortgage debt, and to 
that extent the property of the mortgagee. The mortgagor 
has no right to make a lease to the prejudice of the mort- 
gagee; the lease is void if the mortgagee elects to hold it so. 
Coote on Mortgages, whi sup.; Keech v. Hall, Dougl., 21; 
Birch v. Wright, ubi sup.; Pope v. Biggs, 9 B. & C., 245 
(17 E. C. L., 358). If the mortgagor could lease, he might 
altogether defeat the claim of the mortgagee. 

By his purchase on 26 August, the plaintiff acquired the 
legal estate, in addition to his previous rights, as mortgage - 
creditor; he purchased the land and all the crops growing on 
it. Hyman, if he had been in possession, would not have 
been entitled to emblements, neither is his lessee. In this 
ease, however, the plaintiff elected to confirm the lease, and 
therefore he is entitled to no more than the reasonable rent, 
which is all he demands. Coote Mortgages, 334. 
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If, indeed, the amount of the purchase money overpaid the 
sum due the mortgagee, Hyman would be entitled to the 
surplus, and the defendant, as the assignee of Hyman, 
would probably be entitled to be subrogated to his rights, to 
the amount of the rents payable by him. If the defendant 
shall desire it in this case, he will be entitled to have an 
account of the mortgage debt taken, in order to ascer- 
tain whether it has been overpaid. In that case the (201) 
defendant must amend his pleadings so as to present 
the issue, and the executors of Hyman should be made par- 
ties, in order that they be bound by the account. The right 
of the defendant to this account arises from the fact that the 
plaintiff united the double character of mortgage creditor 
and purchaser; as purchaser alone he would not be affected 
by the state of the account. 

Whether a mere creditor without any specific lien is enti- 
tled to the provisional remedy of a seizure of his debtor’s 
property, upon the allegation that he is about to dispose of it, 
and whether a landlord is entitled to such remedy for the re- 
covery of rent, except as given by the act concerning landlord 
and tenant, 1868-69, ch. 156, p. 355, need not be considered. 
In this case the plaintiff does not claim, either as a mere 
creditor or as a landlord, but as the owner of the whole crop 
in specie, and as having a specific property in every part of 
it. That he does not in fact claim the whole, but only a 
reasonable share of it as rent, cannot impair his remedy for 
that part. . 

Per Curiam. Judgment affirmed. 


Cited: McCombs v. Wallace, 66 N. C., 483; Keathly v. 
Branch, 84 N. C., 205; Coor v. Smith, 101 N. C., 262; 
Brewer v. Chappell, Id., 253; Killebrew v. Hines, 104 N. C., 
189, 195; Cooper v. Kimball, 123 N. C., 124. 
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(202) 
WILLiAM BIGGS, ex-parte. 


1. The proper method of bringing before the Supreme Court for 
review, the order of a Superior Court in regard to alleged mis- 
conduct by one of its officers (here, an attorney), is by bringing 
up the record proper of such Court by a certiorari in the nature 
of a writ of error. 


2. A mandamus in such case would be improper. 
3. The party charged in such case has no right to appeal. 


(Brooks v. Morgan, 27 N. C., 481; Commissioners v. Kane, 47 N. C., 
288, cited and approved). 


4. A court has powér, on the ground of self-protection, outside of the 
common law and statutory doctrine of contempt, to disbar an 
attorney who has shown himself unfit to be one of its officers; 
and such unfitness may be caused not only by moral delinquency, 
but by acts (here, a publication) calculated and intended to in- 
jure the Court. 


5: If an attorney who is also an editor of a newspaper, and who in 
his latter character writes an article in disparagement of the 
Court, be put under a rule by such Court, he may by answer raise 
the point whether a prima facie case had been made out against 
him and he be called on to make a disavowal; but where (as here) 
he does not take that course, but elects to disavow, the case does 
not present the question, Whether an editorial written by one 
who is an attorney as well as an editor, falls under general ‘prin- 
ciples governing cases of misconduct by attorneys of the Court. 


6. Where in such a case the respondent submitted to try himself, and 
filed a disavowal in these words: “This respondent respectfully 
answers, That as an attorney and counselor in the Court, he has 
ever been respectful, both in his deportment and language, to his 
Honor, Judge E. W. Jones, and disavows having ever entertained 
any intention of committing a contempt of the Court, or any 
purpose to destroy or impair its authority, or the respect due 
thereto”: Held, that although (in the expression italicized) more 
general than there was occasion for, the disavowal was sufficient 
to ercuse, if not to acquit, even although in a subsequent para- 
graph the respondent insisted that the article was not libelous; 
that by becoming an attorney he had not lost his rights as an 
editor; that the article was written in the latter character, and 
that it did not transcend the limit8 to criticism upon public men, 
allowed to the freedom of the press. 


(Ea-parte Moore, 63 N. C., 397, cited and approved). 


Contempt of Court by an attorney, adjudged by Jones, 
J., at Fall Term, 1869, of Epgrecomse. 
(203) During the present term, on 8 February, a petition 
under oath was filed in this Court by William Biggs, 
late an attorney of the courts of the State, alleging that at 
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Fall Term, 1869, of Edgecombe Court, an order had been 
made by his Honor, Judge Jones, then and there presiding, 
by which, for an alleged contempt of Court, he had been dis- 
barred ; setting forth a transcript of the record in the case, 
and praying for a mandamus that the said Judge allow him 
to practice law as heretofore. 

The application was presented by Messrs. Moore, Gra- 
ham, Bragg and Fowle & Badger, of counsel for the peti- 
tioner, and having been argued, the Court delivered the fol- 
lowing opinion: 


Pearson, C. J. This is a petition for an alternative man- 
damus, commanding his Honor, £. W. Jones, Judge of the 
Superior Court for the Second Judicial District of the State, 
“to allow the petitioner to practice law in said Court in like 
manner as theretofore he had been licensed and used to do, or 
show cause to the contrary.” 

In presenting the petition, Mr. Graham, one of the coun- 
sel of the petitioner, informed the Court that their purpose 
was to adopt the proceeding most fit and proper to accom- 
plish the end, and that they had concluded to move that 
notice issue to his Honor, Judge Jones, to show cause why 
an alternative mandamus should not issue. 

The Court desired to hear an argument on the questions: 
1. Had the petitioner a right to appeal from the order of his 
Honor, by which, the petitioner was disabled from practicing 
as an attorney in said Superior Court? 2. Is the appro- 
priate mode of proceeding by the writ of mandamus or by 
a writ of certiorari? 

After hearing a full argument by Mr. Graham and Mr. 
Moore, attorneys in behalf of the petitioner, we are of opin- 
ion: 1. That the petitioner did not have the right of appeal. 
2. That the proper remedy is by writ of certiorari, in the 
* nature of a writ of error, to bring up the record now 
remaining in the Superior Court for the County of (204) 
Edgecombe, so that it may be reviewed, and such pro- 
ceedings be had thereon as are agreeable to law. 

The matter involves the power of a court, and also the 
right of an attorney of the court to be protected against 
error in the exercise of power on the part of the Judge. 
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It is ordained by the Constitution, Art. LV, sec. 10: “The 
Supreme Court shall have power to issue any remedial writs 
necessary to give it a general supervision and control of the 
inferior courts.” The question is, Does the case made by 
the petition call for the remedial writ of mandamus, or can 
the purpose be met by the remedial writ of certiorari in the 
nature of a writ of error? 

The writ of mandamus is a high prerogative writ, and is 
never resorted to except in cases where there is no other 
mode of attaining the ends of justice. If there be any other 
remedial writ that will answer the purpose, this Court is not 
allowed to grant the writ of mandamus; and we should be 
reluctant to resort to it in this instance, for surely it would 
not be seemly, unless there be a positive necessity, to com- 
mand a Judge of the Superior Court to appear at the bar of 
this Court and confront in an adversary suit one who has 
been an attorney of his Court, and now demands to be restored 
to that privilege. 

There is this further objection to the writ of mandamus: 
the Court in granting it assumes that, prima facie, his Honor 
is in the wrong. If upon the notice, he appears, and relies 
upon the order still remaining of record and in full force, 
then this Court would be forced to review that order in 
a collateral way, and the order restoring the petitioner to his 
rights as an attorney could not have the legal effect of re- 
versing the order in the Superior Court, but would simply 
be in disregard of it. ~ 

The writ of certiorari is used for two purposes: One, as a 
substitute for an appeal, where the opportunity for bringing 

up the matter by appeal is lost without laches. It is 
(205) to this that the remarks so forcibly made by Mr. 

Moore on the argument, as to the difficulty of making 
up the case, or the postea in the record, on bill of exceptions, 
or from the notes of the Judge, or on affidavits, would fully 
apply. Such was the case of Bradley v. Fisher, 7 Wall., 376, 
and the ease of People v. Justices, 1 John. Cases, 181, cited 
on the argument. In these and the like cases the Court is 
obliged to resort to the writ of mandamus, as the only remedy 
to meet the ends of justice. But this kind of certiorari is not 
now in question. 
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The other is where the writ of certiorari is in the nature of 
a writ of error, and it is used where the writ of error proper 
does not lie. Brooks v. Morgan, 27 N. C., 481; Comrs. v. 
Kane, 47 N. (., 288. By this writ only the record proper 
is brought up for review, and no postea or case is to be 
made up. 

Such is our case, for the whole matter rests on error alleged 
by the petitioner in the proceedings on the record, and noth- 
ing can be brought before this Court except what appears on 
the face of the record. The action of this Court will be 
either to affirm or to reverse the order in the Court below. 

Per Curtam. Motion for notice to show cause why an 
alternative mandamus shall not issue, refused. 

Motion, having the allegations set out in the petition as 
its foundation, for a writ of certiorari in the nature of a writ 
of error, to bring up the record for review, allowed. 

The writ will be returnable forthwith. 


Thereupon the certiorari was issued, and in obedience 
thereto the Clerk of Edgecombe Court returned a transcript 
from the minutes of the above term, by which it appeared 
that on Monday, 6 December, the petitioner had been called 
upon, by a rule, to show cause upon Thursday, 9th, 
why he should not “be disabled from hereafter appear- (206) 
ing as attorney and counselor in Court,” it being set 
forth as ground for such proceeding that, as editor-of the 
Tarboro Southerner, he had published during the term, in the 
village of Tarboro, an article which was copied at length, but 
of which the judgment given below renders it necessary to set 
forth only this much: that, after referring to the Judge as 
(in inverted commas) “his Honor,” “Judge,” ete., it pro- 
“ceeds to say that the charge to the grand jury was “almost 
identically similar with the one delivered here six months 
since, with this important exception: his Honor seems to 
have somewhat deserted the profane poetical masters, and 
confined most of his quotations to the Holy Scriptures—a 
happy omen, if it’s possible to believe anything happy in 
such a character.” 
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Upon Thursday the respondent appeared, and answered 
under oath: 


1. That as attorney and counselor in this Court he has ever been 
respectful, both in deportment and language, to his Honor, Judge 
E. W. Jones, and disavows having ever entertained any intention of 
comnitting a contempt of the Court, or any purpose to destroy or 
impair its authority or the respect due thereto. 

2. That he admits the writing and publishing of the article headed 
“Edgecombe Superior Court,” in the newspaper, Tarboro Southerner, 
but insists that he wrote and published the same as editor of said 
paper, and not as an attorney and counselor at law, and he further 
insists that the said article is not libelous, and does not contain any 
comment as applied to a public elective officer not allowed by the 
freedom of the press, as defined by the Constitution of the United 
States. 

3. That he insists that by becoming an attorney and counselor at 
law, he has not surrendered any right as an editor, and as such he is 
entitled, according to every republican idea of the “freedom of the 
press,” to fully comment on all public officers—a right that ought 
never to be restrained except for abuse, and that, before he is held 
responsible for any alleged abuse, he is entitled to a trial by a jury 
of his countrymen. 


Thereupon, on Friday, his Honor, being of opinion that 


paragraph 1 in the answer was not responsive to the rule, 
.and besides, as regards paragraphs 2 and 3, that, by 
(207) assuming the character of an editor, an attorney was 
not freed in any degree from the respect otherwise 
due to the Court, made the rule absolute and disbarred the 
respondent. : 

The respondent asked for an appeal. But the Court, 
thinking that, if he were entitled to one, he would have to 
conform to the provisions of The Code applicable thereto, 
declined to consider the motion. 

The transcript was returned to the effect above. 


Moore and Fowle & Badger. 


(214) Prarson, C. J. The subject of “the power of 

courts and the rights of attorneys” would seem to be 
exhausted by the elaborate argument of the counsel for the 
respondent. The want of some “student of the law” on the 
other side of the question, equally diligent with Mr. Moore, 
is met by the very full exposé of the result of his examination 
of the cases. 
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The power of the Court, on the ground of self-protection, 
outside of the common-law doctrine and of the statute in 
regard to contempts, to disbar an attorney who has shown 
himself unfit to be one of its officers, although earnestly con- 
tested on a former argument by six learned members of the 
bar, is now conceded. 

So, the principle is settled; and the only difference of 
opinion is in respect to its application. 

On the side of the respondent it was insisted that (215) 
the principle applies only to cases of moral delin- 
quency ; as if an attorney be convicted of crime, say forgery— 
or, if, without a conviction, it appears to the Court, upon an 
investigation had before it, that an attorney is guilty of gross 
fraud, say, by making corrupt misrepresentations to his 
client, and obtaining an assignment for an inadequate con- 
sideration. 

But we hold that the principle embraces, also, cases where 
an attorney makes a publication calculated to injure the 
Court, and intended by him to have that effect—‘‘an evil bird 
bewrayeth its own nest.” The Court has power to rid itself 
of one who thus proves that he is not fit to be trusted as one 
of its officers. If the attorney, when called on, disavows the 
criminal intention, that is an end of the proceeding; should 
he be unable to make this disavowal, the only alternative is 
an order to strike his name off of the roll. 

We were pleased to hear the hope expressed* on the argu- 
ment that this discussion might induce a better state of feel- 
ing. This tender of a return to good feeling is cordially ac- 
cepted. Since the principle is now conceded, and there is 
only some difference of opinion as to its application, we pre- 
sume the public mind will be relieved from fear of usurpation 
of power by the Court, and of “judicial tyranny.” 

In our ease, the facts not being controverted, it was, in the 
» first place, a question of law for the Court: Was the publi- 
eation calculated to injure the Court and destroy its useful- 
ness? The article refers to Judge Jones in his official char- 
acter, and is caleulated to hold the Court up to ridicule, and 
thereby injure and bring it into disrepute. But it purports 
to be by the editor of a newspaper—has no reference to Mr. 
Biggs as an attorney of the Court, and does not seek to attach 
to the publication any additional importance by reason of the 
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fact that, besides being an editor of the newspaper (it would 
be the same as to a merchant or a farmer, except that an ed- 
itor of a newspaper has greater facility for publica- 
(216) tion), he is also an attorney of the Court. This fact, 
however, being known to his readers, was calculated 
to add to the force of the article. 

There is a marked difference between this article and one 
purporting to be published by an attorney of the Court; and 
an exceeding difference between a mere editorial of a news- 
paper and a solemn protest, published by a combination and 
confederacy of many attorneys, assuming to act as the Bar 
of the State of North Carolina. In this view, perhaps it 
might have been as well if his Honor had not noticed the 
article, and had allowed it to pass as a “newspaper squib.” 
But he felt it to be his duty, as a court, to put Mr. Biggs, 
one of its attorneys, under a rule. Mr. Biggs, if so advised, 
had the right, in answer to the rule, to raise the question 
that a prima facie case was not made out, and that he was not 
called on to make a disavowal. But he elected to make a 
disavowal. So the question, whether an editorial article, 
when the editor of the newspaper is also an attorney of the 
Court, falls under the principle, is not presented by the 
record. This Court is not at liberty to go out of the way in 
order to express an opinion upon it. 

In Fx-parte Moore, 63 N. C., 397, the Court says: ‘The 
rule rests on sound reason. In this proceeding, as the Court 
is judge in its own case in the first instance, when a case is 
made out in the judgment of the Court, the party, in the last 
instance, is allowed to try himself. His intention is locked 
within his own breast, is known to himself alone, and he is 
permitted to purge himself by his own disavowal. He can- 
not be convicted if he is innocent, as he may be by false evi- 
dence before a jury. For the Court does not try him; he tries 
himself. C. J. Wilniot’s Opinions, 267-8, referred to in the 
Trial of Judge Peck, 507. If the party, after the Court de- 
cides against him, declines to try himself, it must be because 
he knows himself to be guilty.” 

Mr. Biggs submitted to “try himself,’ and filed a dis- 
avowal in these words: “This respondent respectfully an- 
swers: 1. That as an attorney and counselor in this 
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Court, he has ever been respectful, both in his deport- (217) 
ment and language, to his Honor, Judge E. W. Jones; 

and disavows having ever entertained any intention of com- 
mitting a contempt of Court, or any purpose to destroy or 
impair its authority, or the respect due thereto.” Had the 
answer stopped here, there would have been no difficulty, 
and the rule would have been discharged, ‘tas of course.”’ 

The matter set out in the subsequent part of the answer 
(as it is termed) might have been relevant in the first stage 
of the proceeding, in order to show that a “prima facie case” 
was not made, and consequently, that the party could not 
be required to make a disavowal. But the disavowal had 
already been made, so this matter was supererogatory, and 
had no bearing at that stage of the proceeding, after the 
party had tried himself. Its only tendency was to “embar- 
rass the question.” And so much confusion is thrown on it 
as to have led his Honor into error. He holds: “The first 
clause of the answer is not responsive to the rule, because it 
does not particularly disavow an intention to impair the re- 
spect due to the authority of the Court by the publication 
of the article referred to.””. The respondent disavows “having 
ever entertained any intention of committing a contempt of 
the Court, or any purpose to destroy or impair its authority, 
or the respect due thereto.” 

True, this disavowal is more general than it need to have 
been; and its generality may have been intended to weaken 
its force. But still “the greater includes the less,” and 
there is a disavowal, included in the general words, of an 
intention by the publication of the article in the newspaper 
to commit a contempt of the Court, or of any purpose to de- 
stroy or impair its authority or the respect due thereto. We . 
think this in substance responds to the rule. 

This proceeding is one of a peculiar nature, of necessity. 
The Court is to some extent a Judge in its own case, hence, 
when the respondent submits to “try himself,” and a 
disavowal is made on oath, the Court must accept it, (218) 
and is not allowed to call in question the truth or the 
sincerity of the disavowal. There is no mode of trying such 
questions, and they are left “to the Searcher of all hearts.” 
The disavowal entitles the respondent to be excused, or ac- 
quitted, and the effect in either view is to discharge the rule. 
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There is error in the ruling of the Court below. Order 
reversed, and rule discharged. 
Per Curiam. Error. 


Cited: Winslow v. Comrs., 64 N. C., 398; 8. v. Jefferson, 
66 N. C., 311; Kane v. Haywood, Id., 32; 8. v. McGimpsey, 
80 N. C., 383; Young v. Rollins, 90 N. C., 131; Hughes v. 
Comrs., 107 N. C., 605; S. v. Herndon, Id., 935; In re Rob- 
ison, 117 N. C., 540; 8S. v. Marsh, 134 N. C., 786. 





F. E. WINSLOW v. THE COMRS. OF PERQUIMANS COUNTY. 


. A municipal corporation may be sued in any form appropriate to 
the cause of action; its liability does not, as respects the form of 
action, differ from that of a private corporation, or an individual: 


. Therefore, an action in the form usual upon money demands was 
sustained against a county for a debt due on a contract in regard 
to bridge-building. 


. Semble, that the plaintiff, upon a proper prayer for judgment, 
might in such a case have had a mandamus to compel the defend- 
ants to levy a tax and pay his debt. 


. Distinction between corporations and quasi corporations stated. 


. Methods of satisfying judgments against municipal corporations, 
considered and discussed. 


(Meares v. Comrs., 31 N. C.. 73; Brown v. Comrs., 68 N. C.. 514; 
Tucker v. Justices, 46 N. C., 451; McKay v. Justices, 51 N. C., 488; 
Biggs, ex-parte, ante, 202, cited and approved). 


By Dick, J., dissenting. A mandamus is still the only remedy against 
a county for failing, or refusing, to pay its debts. 


Action for money, tried by Pool, J., at Fall Term, 1869, 
of PerQuIMANs. 

The plaintiff, under a contract with the county, had built 

a float bridge, which had been accepted ; his claim had 

(219) also been audited, an order upon the Treasurer given 

therefor, and partial payments thereon made. About 

$2,400 remained unpaid, and for this he brought the form of 

action usual in money demands, the judgment demanded 

being “for the sum of $2,433.58, with interest from,” ete. 
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The defendants demurred to the complaint, upon the ground 
that mandamus is the only form of action proper against 
counties, ete. 

His Honor sustained the demurrer, and the plaintiff ap- 
pealed. 


Bragg, for the appellant. 
Phillips & Merrimon, contra. 


Ropman, J. The defendants are the Board of Commis- 
sioners for Perquimans County. The case states that, under 
a contract with the former County Court, the plaintiff built 
a certain bridge for which the county was indebted to him; 
that the defendants admitted the debt, and through their 
County Treasurer paid a part of it. The action is brought 
to recover the residue. The defendants demurred, and the 
only question is, whether a board of commissioners for a 
county can be sued otherwise than in an action of man- 
damus. 

In my opinion, in a case where a good cause of action 
exists, a municipal corporation may be sued in any form ap- 
propriate to the cause of action, and its liability does not 
differ as respects the form of the action from that of a pri- 
vate corporation or of an individual. What will be the 
effect of the judgment, and how it is to be enforced, are 
questions not before us for decision, and having no bearing 
on the form of the action. 

My reasons for this opinion may be classed under two 
heads: 

1. Those going to show that the ordinary action to recover 
a debt is maintainable against a municipal corporation. 

2. Those arising out of the nature of a mandamus, and 
going to show that it cannot be the only remedy. 

By the Constitution, counties are regarded as mu- (220) 
nicipal corporations. Art. VII, especially secs. 7 
and 43. The Act of 1868, ch. 20, p. 22, concerning the gov- 
ernment of counties, says: “Every county is a body politic 
and corporate.” Ch. 1, see. 1: “It has power: To sue and 
be sued in the name of the Board of Commissioners.” “To 
make such contracts as may be necessary to the exercise of its 
powers.” See. 3: “To liquidate and audit accounts against 
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the county, and direct the raising of the sums necessary to 
defray them.” Ch. 2, sec. 6. Under our former system the 
counties were not considered corporations, but, at most, only 
quasi corporations. Hence, the cases in which justices of 
counties have been sued by mandamus (although none of 
them decide that to be the exclusive remedy) are not prece- 
dents in point now to prove that remedy exclusive; neither, 
for the same reason, are any, where the liabilities of merely 
quasi corporations are discussed, arguments in favor of that 
view. On the contrary, I think those cases support the view 
I take, viz., that a corporation, municipal, quasi, or other, 
may be sued in any form appropriate to the cause of action 
and to the nature of the relief demanded. The leading case 
on the liability of quasi corporations, such as hundreds, par- 
ishes, ete., in England, and such as our justices of the county 
courts, wardens of the poor, ete., formerly were, is Russell v. 
The Men of Devon, 2 T. R., 667. That was an action on the 
case, against the men dwelling in Devon, to recover damages 
for an accident occasioned by the road being out of repair. 
The plaintiff failed, not because of the form of his action, 
but because he had no right against the defendants. 

The doctrine of quasi corporations, as I understand it, is 
this: When a statute imposes upon an uncertain body of 
men, such as the inhabitants of a hundred or county, a cer- 
tain duty, without expressly incorporating them, if the duty 
is such that a civil liability will arise in favor of any person 
injured by a breach of it, the courts, in order that there may 
be no right without a remedy, hold the body to be a corpora- 

tion quoad that liability. It is not a corporation ex- 
(221) cept by implication only, and for a single purpose ; 
therefore it is called a quasi corporation. The expres- 
sion that no action will lie against such a corporation, unless 
given by statute, means only, unless the liability be imposed 
by a statute, for, there being none of common right, it can 
only exist by statute. But if the statute gives the right, the 
~eommon law provides the customary remedy, as it did under 
the Statute of Winton, 13 Ed. L., making hundreds liable for 
robberies, ete., by an action on the case. 

But, apart from any inference to be derived from cases of 
that sort, what reason can be assigned why a corporation 
should not be sued in any form appropriate to the cause of 
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action? The diverse forms of actions arose out of the diver- 
sity in the nature of the rights claimed, and not out of any 
difference in the quality or kind of the defendants; if that 
difference is of any consequence at all, it only becomes so 
after the right has been ascertained by judgment, and: when 
the question is as to enforcing it. Of course, it is not dis- 
puted by any one that a corporation may be sued. But in the 
case of a corporation authorized to sue and be sued gener- 
ally, why limit the quality to a single form of action’ I do 
not think there is any authority for doing so, and this Court 
has at least once sustained another action than mandamus 
against express municipal no such as counties now 
are. Meares v. Comrs., 31 N. C., 73; Brown v. Comrs., 

63 N. C., 514. The only reason I ‘ha beer’ iene dev 
the exemption contended for is a supposed difficultv in en- 
forcing a judgment in debt against a municipal corporation. 
It is said that the county property, the court-house, ete., 
cannot be levied on, and there is nothing else to take. That 
may be admitted, and the supposed difficulty still not exist. 
In recoveries against the hundred under the Stat. of Hue and 
Cry, 13 Ed. L., the execution is levied on the property of any 
inhabitant of the hundred; Com. Did. Hundred; and in 
Russell v. Men of Devon, 2 T. R., 667, it was con- 

ceded that such would be the plaintiff's remedy, if (222 

he had a right to recover. See also, Tapping Mand., 

317. However this may be—and it may be a matter re- 
quiring legislation—a judgment in mandamus, when it is 
for the payment of money, which is said in Tucker v. Jus- 
tices, 46 N. C., 451, to be its proper form, has an advantage i in 
that respect over a judgment in debt. In McCoy v. Justices, 
51 N. C., 488, it was said that the judgment could be col- 
lected out of the individual justices, who might reimburse 
themselves by levying a tax. See also, The Queen v. Vittoria 
Park Co., 41 E. C. L., 547. Of course, this method is 
equally practicable upon a judgment in debt. But it deserves 
consideration whether under sees. 264, ete., of the C. C. P. 
respecting proceedings supplementary to execution, the 
means of enforcing payment there provided may not be found 
practically so sufficient and convenient as to make it unrea- 
sonable to resort now to the property of individuals. 
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There is another argument which seems to me very strong 
against the view that mandamus is the only remedy against 
a county. Before the Stat. 9 Anne, ch. 20 (Rev. Code, ch. 
95, sec. 5), if a respondent to a mandamus made a return 
good in law, although false in fact, the Court was obliged to 
give judgment against the petitioner, whose only remedy then 
was an action on the case for a false return. T'ucker v. Jus- 
tices, supra. So that it would follow, if a county could 
not be sued in an action in the ease, it could before that stat- 
ute escape liability altogether by the expedient of a false 
return—a proposition that cannot be admitted. 

But if it were true that by reason of a county having no 
corporate property liable to execution, a judgment in debt 
would be barren, it will not follow that mandamus is the 
proper remedy, ‘“‘for if the writ were to be granted because 
there happened to be no chattels seizable, it would be dift- 
cult on principle to refuse it in any case where the Sheriff 

should return nulla bona.” Tapping Mand., 24. 
If I have maintained my first position, the second 
follows of course, for it is admitted that mandamus 
will only lie when there is no other adequate legal remedy. 
Tapping, 18; Biggs, ex-parte, ante, 202. But there is an- 
other reason, arising out of the nature of the action of man- 
damus, which it seems to me is conclusive against the idea 
of its being an exclusive remedy against counties. It lies 
only to enforce a legal as distinguished from an equitable 
right; Tapping, 18; and obviously counties may be subject 
to trusts or other purely equitable liabilities, which upon the 
doctrine contended for would be without remedy. 

I do not say that the plaintiff would not have been enti- 
tled to a mandamus in this case, if his prayer were that the 
defendant might be compelled to levy a sufficient tax, and 
thereupon to pay his debt, for that is a relief which he can 
obtain in no other way. 

I think there was error in the ruling of the Judge. 


Pearson, C. J., and Serrrr, J., concur. 


Dick, J. (dissenting). Under our former system of gov- 
ernment, if the justices of a county made a contract with a 
person, in pursuance of powers vested in them by law, they 
could be compelled by a writ of mandamus to perform such 
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contract, upon their legal liability being clearly established. 
McCoy v. Justices, 51 N. C., 488. This writ was granted 
to a person having a just claim under such contract, because 
he had no remedy by an ordinary action to compel these offi- 
cers to perform a public duty. 

Under our present system of government many of the pub- 
lie duties which were performed by the justices of a county 
are now entrusted to five Commissioners. A person having a 
specific legal claim against a county may still enforce 
his right by a writ of mandamus against the Commis- (224) 
sioners, unless the Code of Civil Procedure affords 
him an adequate remedy by civil action. C. C. P., see. 392. 

It is therefore necessary for me to consider in this case 
whether the plaintiff can obtain adequate relief by a civil 
action against the county as a body corporate. 

The Act of 1868, ch. 20, provides that “every county is a 
body politic and corporate and has the powers specified by 
statute, or necessarily implied in such a body and no others.” 
It has power to sue and be sued in the name of the Commis- 
sioners. . 

A county is only a quasi corporation, established exelu- 
sively for public and political purposes, and constitutes a part 
of the government of the State. It is entrusted with many 
high and important functions, which are to be exercised by 
its officers for the public benefit. The Legislature may, at 
will, enlarge or modify these functions, but public policy re- 
quires that they shall not be impaired by the private action 
of a citizen, except by the authority of a statute expressly 
defining the force and extent of such action. The common 
law does not give any such right of action, and it cannot 
arise by implication from a general statute providing merely 
that such a corporation may “sue and be sued.” 

(1) The law does not contemplate the satisfaction of a 
claim against a county in any other manner than by an as- 
sessment upon the taxable property of its citizens. Act of 
1868, ch. 20, subch. 2, see. 8, par. 1, sees. 3, 9 to 13. If the 
present action can be maintained, then the plaintiff, upon 
obtaining a judgment, is entitled to an execution, under 
which he may sell the court-house and jail, and thus obstruct 
entirely, or produce great inconvenience in, the public admin- 
istration of justice, and render insecure the public records 
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and papers in which every citizen is interested. The bare 

statement of such a proposition seems to me to be sufficient 

to show its fallacy. It cannot be possible that the law by 
mere implication gives an action when a judgment 

(225) cannot be enforced by final process without great det- 
riment to the public interests. 

I therefore entertain the opinion that a private ‘action 
cannot be brought against a county for neglect or omission 
to perform a public duty, without some express statute di- 
recting the manner in which a judgment in such action can 
be satisfied. Hastman v. Meredith, 36 N. H., 296, where the 
authorities are fully cited and ably commented upon. 

“The reasons which exempt these public bodies from lia- 
bility to private actions based upon neglect to perform pub- 
lie duty, do not apply to villages, boroughs and cities which 
accept special charters from the State. The grant of this 
corporate franchise in these cases is usually made only at the 
request of the citizens to be incorporated, and it is justly 
assumed that it confers a valuable privilege. This privilege 
is a consideration for the duties which the charter imposes. 
‘In this respect these corporations are regarded as occupying 
the same position as private corporations,” ete. Cooley Con. 
Lim., 247; Meares v. Commissioners, 31 N. C., 73. Coun- 
ties and townships do not usually possess corporate powers 
under special charters, but they exist under general laws, 
and have to perform certain public duties as a part of the 
machinery of the State. “Whether they will assume these 
public duties and exercise these powers, they are not al- 
lowed the privilege of choice.” Cooley, 240. The plaintiff’s 
counsel insists that this action may be prosecuted to judg- 
ment, and then the plaintiff can apply for a writ of man- 
damus to enforce the payment of his claim. The law cer- 
tainly cannot contemplate such cireuity. of action when the 
same result can be obtained by a direct remedy, enforceable 
by attachment. 

The proceedings in this case cannot be regarded as an ap- 
plication for a mandamus, as that high prerogative writ 

ean be granted only by the Judge of a court of superior 
(226) jurisdiction. 
In my opinion his Honor was right in sustaining 
the demurrer. ' 
Per Curtam. Error. 
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Cited: Leak v. Comrs., ante, 135; Pegram v. Comrs., Id., 
558; Gooch v. Gregory, 65 N. C., 144; Daniel v. Comrs., 74 
N. C., 499; Hughes v. Comrs., 107 N. C., 605. 








WILMINGTON AND WELDON RAILROAD CO. v. JOHN A. REID, 


A charter, granted in 1883, provided that all the property purchased 
by the officers of the company should rest in the shareholders “in 
proportion to their respective shares, and the shares shall be 
deemed personal property; and the property of said company 
and the shares therein shall be exempt from any public charge 
or tax whatsoever”: Held, that the Legislature might, notwith- 
standing, in 1869 levy an ad valorem tax upon the franchise. 


(R. R. v. Reid, ante, 155, cited and approved). 


Morton to vacate an injunction, made before Watts, J., 
18 January, 1870, at chambers, Harirax Court. 

The facts were as in the case, ante, 155. The provision in 
the charter (1833), under which an exemption was claimed, 
is: “‘All the property purchased by the said president and 
directors, and that which may be given to the company, 
and the works constructed under authority of this act, and 
all profits accruing on the said works and the said property, 
shall be vested in the respective shareholders of the com- 
pany, in proportion to their respective shares; and the shares 
shall be deemed personal property; and the property of said 
company, and the shares therein, shall be exempt from any 
public charge or tax whatsoever.” 

His Honor declined to vacate the former order, and the 
defendant appealed. 


Attorney-General, Bragg and Battle & Sons, for the ap- 


pellant. 
Moore and Fowle & Badger, contra. (227) 


Pearson, C. J. This case falls under the princi- 
ples set out in the opinion in R. R. v. Reid, ante, (232) 
155. The discussion is made in that case, for it 
seemed to be considered, on the argument, as the one of the 


most difficulty. 
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By its charter the Wilmington and Weldon Railroad Com- 
pany has a franchise ; and a provision is inserted therein that 
“the property of said company and the shares therein shall be 
exempted from any public charge or tax whatsoever.” Non 
constat that the franchise is not the subject of taxation; and 
the fact, if it be so, that the property of said company is 
exempted from liability to taxation for all time to come, only 
makes the franchise so much the more valuable, and, on the 
ad valorem mode of taxation, there can be no difference. 

The order in the Court below is 

Per CuRIAM. Reversed. 





(233) 
J. T. BACKALAN vy. M. S. LITTLEFIELD. 


1. Notwithstanding the provisions of its eleventh section, the Act of 
1868-’69, ch. 76, suspending the present Code, is to be construed 
as requiring the summons in cases where the defendant is a non- 
resident, to be returned to the term of the Court. 


2. That section requires the warrant of attachment to be returned 
before the Clerk. 


3. An attachment which specifies no day or place of return, is irregu- 
lar, and therefore voidable; but such defect is waived if the 
defendant appears and gives an undertaking for the re-delivery 
of the property seized. 


(McAdoo v. Benbow, 63 N. C., 461, cited and approved). 


Morton to quash a summons and warrant of attachment 
for irregularity, made before Watts, J., at Fall Term, 1869, 
of WAKE. 

The summons issued 16 August, 1869, returnable before 
Judge of Superior Court in term-time. Returned executed 
on same day; complaint filed with summons; affidavit that 
defendant is a non-resident. The attachment issued from 
the Clerk of the Superior Court, commanding the Sheriff “to 
attach and safely keep all the property of the defendant in 
your county, or so much thereof as may be sufficient to satisfy 
said demand, with costs and expenses,” without any day or 
place named for a return. The Sheriff on 25 August levied 
the attachment on certain property. On 16 August order of 
publication was made for defendant to appear and answer at 
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the regular term of the Court to which the summons was 
returnable. On 27 August, defendant entered into an under- 
taking according to the C. C. P., and thereupon the Clerk 
of the Superior Court discharged the attachment. At the 
regular term of the Superior Court there was a motion to 
quash the attachment and summons for irregularity, which 
was sustained ; and also a motion for judgment by default on 
the complaint (so we understand it), which was overruled. 

The plaintiff appealed. 







~~ ee 













Mason, for the appellant. 
Phillips & Merrimon, contra. 









RopMan, J. (after stating the case as above). The (234) 
ease presents several questions of practice: 

1. The summons was properly returnable before the Judge 
in term-time. This was held in McAdoo v. Benbow, 63 N. C., 
461, and we are not disposed to reverse that case. The pro- 
vision in sec. 11 of the Act of 1868-69, ch. 76, that the act 
shall not apply to proceedings by attachment, does not mean 
that the requirement in sec. 2 that the summons shall be 
returnable in term does not apply to an action in the course 
of which an attachment may be taken out. To give it that. 
construction would be to make the suing out ap attachment, 
or not, affect the form of the previous process, which would 
be a strained one, and is not necessary to give full effect to 
the exception. 

2. The exception means that the act shall not affect the 
return of the attachment required by C. C. P., sec. 190, 
which remains as therein provided, that is, before the Clerk. 
Any motion to vacate or modify may be made before the 
Court or the Judge of the district. This does not imply that 
the attachment and the summons are proceedings in different 
actions; on the contrary, they are in one and the same ac- 
tion, and in the same court. In The Code, the Clerk and the 
Judge are but parts of one court, each having his respective 
jurisdiction. Upon an appeal to the Judge, from any judg- 
ment of the Clerk, on a motion respecting the attachment, 
only the particular order or judgment appealed from would 


go up. 
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3. The attachment was irregular, because it did not state 
when and where it should be returned, sec. 203, C. C. P.; 
and it is contended that it was void, and that the defect could 
not be cured by any subsequent waiver. It seems to us, 
however, that the attachment in this case was merely irregu- 
lar, and that the irregularity was waived by the defendants 
appearing, and giving the undertaking required to have a 
return of the property. I have not seen, anywhere, an at- 
tempt made to draw the line in principle, between process 

which is void and that which is only voidable, 
(235) although the difference is important in its conse- 

quences, for the Sheriff may justify under voidable 
process, but not under void; the books confine themselves to 
giving illustrations of each. I Tidd Pr., 512; McNamara 
Nullities. The only object there can be in requiring an at- 
tachment to have a certain time and place of return is that the 
defendant may know when and where to appear and move 
in it. In this ease, the defendant, through the advertisement, 
and otherwise, obtained sufticient knowledge, and therefore 
was not in any way damaged by the omission. We think 
the Judge erred in quashing the attachment, and that the de- 
fendant was entitled to plead to the complaint. 
. Judgment reversed. Let this opinion be certified to the 
Judge of the, Superior Court of Wake County, in order that 
the defendant may answer or demur, and such other pro- 
ceedings may be had as are proper. 

Per Curram. Reversed. 


Cited: Palmer v. Bosher, 71 N. C., 293. 
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SMITH & MELTON vy. THE NORTH CAROLINA RAILROAD 
COMPANY. 


. Although a common carrier cannot, by a general notice to such 
effect, free itself from all liability for property by it transported, 
yet, by notice brought to the knowledge of the owner, it may 
reasonably qualify its liability; and, by a special contract with 
him, it may relieve itself from its peculiar liability as common 
carrier, and in such case it will remain liable for want of ordi- 
nary care; i.e. for negligence. 


. Where a special contract exists, the burden of proof in regard to 
negligence is upon the plaintiff. 


. Where the facts are agreed upon, or otherwise appear, the ques- 
tion of negligence is one for the Court; where such facts are in 
dispute, it is proper for the Court to explain the rule 
as to negligence, upon any particular hypothesis as to (236) 
the facts, and leave the application to the jury. 


. Where a railroad company, being unprovided with the means of 
arresting sparks (“spark-arresters”y, gave notice that it would 
transport cotton at half rates in case it were relieved from risk 
as to fire, and thereupon an agent of the owner (who, besides, 
had a special understanding with the company to the same effect 
as regards fire risk) shipped cotton upon the road at half rates: 
Held, that bare proof of destruction by fire whilst being trans- 
ported by the company would not entitle the owner to recover 
damages for such loss. 


Assumpsit, tried before Logan, J., at January Special 
Term, 1870, of MecKLENBURG. 

The cause of action was the loss by fire of nineteen bales 
of cotton belonging to the plaintiffs, whilst being transported 
by the defendant, in 1866. 

Upon the trial it was shown that the engines used by the 
defendant were not- prepared for transporting cotton, not 
being furnished with the “spark-arresters” which are in use 
to prevent fire; that the company had a regulation at the 
time of, and for nine months before, the fire in question, by 
which it engaged to transport cotton at half the usual rates 
of freight, upon consideration that the owner would relieve 
it from risks on account of fire; and that the agent, who 
contracted for the owner to ship that cotton (as he had some 
2,000 other bales, since the summer of 1865), had a special 
understanding with the company at the time of shipping, 
that it should not be liable for such risks; also, that half 
rates were paid upon it. It was also shown that the cot- 
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ton was destroyed by fire, whilst being transported by the 
company, near Charlotte, from which point it had been 
shipped. 

No further report of the facts is necessary for the under- 
standing of the opinion. Both parties asked for certain 
instructions, and the Court declined to give them. Among 
those asked by the defendant was this: That, upon the evi- 
dence, there was no negligence upon the part of the de- 
fendant. 

Among the instructions given by his Honor was this: 

That it devolved on the defendant to show ordinary 
(237) care, if the fact was found that the damage was oc- 
casioned by its act. 

Verdict for the plaintiffs, ete. ; judgment, and appeal. 


Wilson, for the appellant. 
Dowd, contra. 


Reape, J. The questions involved in this case are of such 
general interest and so frequently arise, and it is so impor- 
tant that theré should be uniformity in the decisions upon 
these questions in States traversed, as are those of this coun- 
try, by systems of railroads extending through many or all 
of these States, that we have carefully examined the authori- 
ties. Starting with the well-known rule that common car- 

riers are liable for all losses, except such as result from 
(238) the act of God or the public enemy, we find the follow- 
ing corollaries or variations thereof: 

1. They cannot by general notice free themselves from 
liability; as, for example, by a general notice of “All bag- 
gage at owner’s risk.”” The owner may disregard such 
notice; and the baggage, notwithstanding the notice, will be 
at the risk of the carrier. But they may, by notice brought 
to the knowledge of the owner, reasonably qualify their lia- 
bility—as, if the notice be that they will not be liable for 
glass in a box, or for articles of unusual value, unless in- 
formed of the facts. 

2. They may, by special contract, be relieved from their 
peculiar liability as common carriers, as by that in the case 
before us, that they will not be liable for loss from fire. 
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3. When they are relieved as above, by special contract, 
they are still bound to ordinary care, notwithstanding the 
special contract. 

4. When there is such special contract, the burden of prov- 
ing the want of ordinary care—or what is the same thing, of 
proving negligence—is upon the owner. 

5. When the facts are agreed upon, or otherwise appear,’ 
what is ordinary care is a question for the Court. When 
the facts are in dispute, the proper course for the Judge is 
to explain what would be ordinary care under certain hypoth- 
eses as to facts, and leave the jury to apply the law to the facts 
as they may find them. 

In the case before us it appears that the defendant was not 
prepared to transport cotton with safety as against fire, not 
being provided with spark-arresters to guard against this dan- 
ger. Hence the stipulation for a fire release was taken. The 
plaintiff must show other evidence of a want of ordinary care 
to render the defendant liable for the cotton in question. 

The learning upon this interesting subject is well digested 
in 1 Pars. Cont., 1, 704; Nav. Co. v. Bank, 6 Howard, 

344. There is error. (239) 

Per Curtam. Ventre de novo. 


Cited: Bryan v. Fowler, 70 N. C., 598; Capehart v. R. R., 
81 N. C., 444; Pleasants v. R. R., 95 N. C., 203; Wallace v. 
R. R., 98 N. C., 498; Emry v. R. R., 109 N. C., 592; Mason 
v. R. R., 111 N. C., 498; Miller v. R. R., 128 N. C., 28; 
Thomas v. R. R., 131 N. C., 591; Extinguisher Co. v. R. R., 
137 N. C., 283. 
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M. E. CARTER, assignee, etc., v. W. M. COCKE. 


1. A deed in trust to pay debts, which reserves to the grantor’s wife 
dower in the land conveyed is, so far, inoperative, but the inva- 
lidity of such reservation does not avoid the deed. 


2. Where such deed set forth that the grantor had a life estate in a 
certain fund of $8,500, which upon his death would go to his 
issue, and that he had made use of such fund, and therefore pro- 
vided that the trustee should pay the $8,500 immediately to such 
issue (making no abatement for the life estate): Held, that as 
the deed furnished the means for correcting the mistake into 
which the grantor had fallen, the provision, in effect, amounted 
to no more than that the trustee should pay to such issue the 
value of their reversionary claim. 


3. Nor is a provision for satisfying a creditor in case he should pay 
“liberally” for certain property, invalid, in a case where the fund 
applicable to the grantor’s debts is, in proportion, small, and such 
liberal bidding will turn to the benefit of the fund and not of the 
grantor: Therefore, where in such a case the deed provided in 
the first place for the payment of two specified debts by a sale of 
property to the highest bidder for cash, and afterwards (having 
referred to a third debt as one he wished to pay) directed that 
the trustee “instead of selling the said mountain lands as herein- 
before provided, is hereby fully authorized and empowered to 
adjust said debt, provided a portion of said mountain lands would 
be taken at liberal prices in full satisfaction of the same”: Held, 
that the provision was valid. 


(Brannock v. Brannock, 32 N. C., 428, cited and approved; Stone rv. 
Marshall, 52 XN. C., 300, cited, commented upon, and approved), 


Action for the possession of land, tried before Henry, J., 
at Spring Term, 1870, of Buncomse. 

The plaintiff was assignee in bankruptey of Robert H. 

Chapman, who had been adjudicated a bankrupt in 
(240) December, 1868; and the defendant was trustee for 

the purpose of paying certain debts of said Chapman, 
under a deed of conveyance from him dated 8 February, 
1867. The lands in question were included in the deed, and 
the plaintiff claimed that, as against creditors, this deed was 
fraudulent upon its face, and void. The features in the 
deed which were impeached by the plaintiff as fraudulent 
were: 

1. A reservation of dower to the grantor’s wife, in case 
she survived him, ete., followed by a direction to the trustee 
to sell the lands conveyed to him, subject to said right of 
dower, ete. 
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2. A direction to pay to certain issue of the grantor a 
sum of $8,500, whereas previous clauses of the deed alleged 
that they were entitled to such sum only after the grantor’s 
death, he being entitled to a life estate therein. 

3. A direction to the trustee, in the last part of the deed, 
that “instead of selling the said mountain lands as herein- 
before provided,” he should also adjust a ‘certain debt not 
theretofore mentioned, “provided a portion of such moun- 
tain lands would be taken at liberal prices in full satisfaction 
of the same”: the former part of the deed having provided 
that such lands, and others mentioned, should be sold at pub- 
lie auction to the highest bidder for cash, and the proceeds 
applied to the payment of two debts therein specified. 

It was admitted that the grantor was entirely insolvent, 
and that also there was no other fraud about the deed than 
that which the law might infer from the clauses above alluded 
to. His Honor gave judgment for the defendant, and the 
plaintiff appealed. 


Battle & Sons, for the appellant. 


Bragg, contra. (241) 


Ropman, J. We assume, in this case, that the plaintiff is 
entitled to represent the creditors of Chapman, and to recover 
possession of the lands, if the deed from Chapman to the 
defendant is fraudulent and void as to the creditors of 
Chapman. 

We will examine the objections to the deed*in order: 

1. It is said to be void because the grantor attempts to 
secure an unlawful benefit to his wife. 

It is conceded that every conveyance by an insolvent, for 
the benefit of his family to the detriment of his creditors, 
is fraudulent and void, and, therefore, that the pro- 
vision in this deed in trust, that his wife may have (242) 
dower, whatever might be the effect of it simply as be- 
tween the parties and independent of any question arising 
out of the claims of creditors, under the present cireum- 
stances, is ineffectual and void. The provision far the wife 
is fraudulent in law and void, because it attempts, unlaw- 
fully, to withdraw some portion of the estate of the insolvent 
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from the just claims of his creditors in favor of a volunteer. 
But does this attempt infect the whole conveyance, and 
avoid it, not only so far as the disposition in favor of the 
wife is concerned, but altogether? It is admitted that the 
debts to Milliken and to Summey are just, and that the debt 
to the child and grandchildren is also just, though as to the 
last it is alleged that its immediate payment is provided for, 
although the grantor has an estate in the fund during his 
life; this cireumstance respecting the latter debt will be con- 
sidered hereafter, as will also be the provision in the deed 
respecting the debt to Summey. It has been held that where 
any part of an entire consideration of a deed is illegal, the 
whole deed is void; but if the consideration and some only 
of the conditions or declarations of trust in the deed be ille- 
gal, which are capable of being separated from the others, 
then only those which are illegal will be avoided, and the 
others will be sustained. Brannock v. Brannock, 32 N. C., 
428. It may be a little diffieult to reconcile the decision in 
Stone v. Marshall, 52 N. C., 300, with the principle of the 
above-cited case. The distinction between the two cases on 
which the Court proceeded is obvious enough; in the latter 
the grantor was guilty of a direct and intentional fraud for 
his own benefit, and the Court held that the fraudulent in- 
tent entered into and affected the consideration; whereas, 
in Brannock v. Brannock, although some of the debts secured 
in the trust deed were illegal as being usurious, there was no 
fraud intended by the grantor for his personal benefit. It 
is certain that Stone v. Marshall did not intend to modify 
Brannock v. Brannock, as it cites it and quotes its language 
with approval. In the last-named case it is said: 
(243) “Here the consideration which raised the use for the 
purpose of the conveyance is merely nominal. The 
debts secured are distinct, due to different individuals, and 
in no way connected with or dependent on one another; the 
deed is valid so far as respects the good debts.” So, in this 
ease, the consideration is nominal, the attempted provision 
for the wife is unconnected with the other trusts declared, 
and naturally separated. Void itself, we think it does not 
avoid the whole deed. 
2. It is objected that the grantor attempts to secure his 
child and grandchildren the immediate payment of a sum in 
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which he has a life estate. We do not consider the deed 
either as altogether fraudulent by reason of this provision 
nor do we consider this declaration of trust fraudulent. The 
grantor states that he has a life estate in the fund, and the 
facts show how his life estate and the estate of the rever- 
sioners arose. 

If he makes an error, in providing for the immediate pay- 
ment of the full amount to which the reversioners were 
entitled only in futuro, he also supplies the means by which 
the error can be corrected. When the defendant shall sell 
the property and apply the proceeds to the satisfaction of 
the trusts declared, he will pay the reversioners only the 
present value of their debt; that is, such a sum as, at the 
death of the grantor, will be equal to the sum due them. 
This sum can be caleulated from the tables of annuity. 

3. The provision for paying the debt to Summey, executor, 
ete., only in ease he shall give a liberal price for certain 
lands. : 

It is conceded that any provision by which a grantor re- 
quires of a creditor any concession for his personal benefit 
would be void; but in this ease, whatever benefit the trust 
fund may derive from the liberal price to be paid by Sum- 
mey will not inure to the benefit of the grantor, but to that 
primarily, of the other creditors secured in the deed, and 
secondarily, of the other creditors of the grantor. 

It follows from these views that the plaintiff has (244) 
no right of possession. 

Per Curiam. Judgment affirmed. 


Cited: Morris v. Pearson, 79 N. C., 261. 
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BRODNAX tv. GROOM. 


. T. BRODNAX and others v. ZACHARIAH GROOM and others, 
comrs., ete. 


. The Act of 1868-69, ch. 102, “To authorize the Commissioners of 
Rockingham County to levy a special tax,” etc., is constitutional. 


. By comparing the Act of 1864-65, ch. 32, with that of 1868-69, 
ch. 74, sec. 20, as well as from the principle involved therein 
injunctions to restrain the collection of taxes will be allowed 
only where a question of the existence of constitutional power 
is involved, and not where the question is as regards matters 
only of detail, er. gr. the valuation of property, the sufficiency of 
a sheriff's bond, etc. 


3. Whether a law authorizing the Commissioners of a particular 
county to levy taxes for the purpose of building bridges, is a 
private or a public-local law, quere. 


. If a private act be certified by the presiding officers of the two 
branches of the Legislature as duly ratified, it is not competent 
for the judiciary to go behind such record and inquire collater- 
ally (er. gr.) whether the thirty days’ notice of an application 
therefor, required by the Constitution, has been given. 


. An act giving the special approval of the Legislature to county 
taxation for special purposes (Const., Art. V, sec. 7) need not 
specify the sum to be raised by such taxation, nor a limit beyond 
which it cannot be carried; details are not proper in such stat- 
utes—these should be left to the Commissioners. 


. It is doubtful whether it be practicable for the courts to give effect 
to regulations imposed by constitutions upon the exercise of the 
tax power. Whether the power to tax does or does not exist, is a 
proper subject of judicial inquiry ; whether the exercise of a con- 
ceded power in any particular case were proper, is to be left to 
the constituents of the body which imposed the tax. 


. Where an injunction was sought against levying a tax, on the 
alleged ground that it was to be applied to build a particular 
bridge which was to be constructed at an inconvenient place, was 
connected with no public road, was upon a plan too costly, and 
was, therefore, unconstitutional: Held, that as the general head 
of repairing and building bridges came under “the necessary ex- 
penses” of the county, it was not competent for the Court to 
review a decision of the County Commissioners as to what par- 
ticular bridge, as regards either location or description, is, or is 
not necessary. 


(Worth v. Comrs., GO N. C., 617, cited and approved). 


(245)  Insvunetion, before Tourgee, J., 27 November, 
1869, at chambers, Rockinenam. 

An order of restraint had been made in the action by 

Watts, J., 5 October, 1869, and the matter came before 
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Judge Tourgee upon a motion to vacate, made after due 
notice, ete. 

The plaintiffs were tax-payers, who sued for themselves 
and all other tax-payers of the county of Rockingham, and 
the defendants were the Commissioners of that county. 

The complaint sought an injunction against a tax alleged 
to have been levied by the defendants under an act (1868- 
"69, ch. 102, ratified 1 April, 1869) which provided: “That 
the Commissioners of the county of Rockingham be and 
they are hereby authorized to levy and collect a special tax 
for the purpose of building and repairing bridges in said 
county.” 

The objections were as follows: 

1. That the said act was private, and was passed without 
the thirty days’ notice of application required by the Con- 
stitution, Art. IT, see. 4. 

2. That the act did not specify the amount to be col- 
lected, or the particular bridges to be built. 

3. That the tax had not been approved by a majority of 
the voters in the county, as required by the Constitution, 
Art. VII, see. 7. 

4. That the Revenue Act of 13 March, 1869, required the 
assessors to value the property of the tax-payers, and pro- 
vided that such valuations were to be revised by the Com- 
missioners, but that, in violation thereof, the Commissioners 
had made new valuations by taking the valuations of 
1860, and, in every case, subtracting 25 per cent. (246) 
from them. 

5. That of the $12,000 levied, the Commissioners had ap- 
propriated $10,000 to build a bridge, where none had ever 
been before, connected with no public road, and otherwise 
unnecessary, inconvenient and extravagantly expensive. 

6. That the Sheriff who was to collect the tax was insol- 
vent, and that the bond he had given had no condition cov-* 
ering the collection of this tax. 

Upon the application before Judge Tourgee the defend- 
ants filed an affidavit in reply to the above objections, in 
which they denied the truth of the allegations numbered 
above 4 and 5, and stated that the mistake in regard to the 
Sheriff’s bond referred to in 6 had been corrected before the 
serving of the injunction in this case, ete. 
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The Judge, after consideration, vacated the order there- 
tofore made, and the plaintiffs appealed. 


Battle & Sons, Graham and Bragg, for the appellants. 
‘Phillips & Merrimon, contra. 


Pearson, C. J. This is a proceeding by the plaintiffs, 
who are tax-payers, in behalf of themselves and of the other 
tax-payers of the county of Rockingham, to call in question 
the validity of an act of the General Assembly which au- 
thorizes the County Commissioners to levy a tax for “repair- 
ing and building bridges.” 

His Honor, in the Court below, discharged the order of 
restraint, and the case is before us by appeal from that ruling. 

In Worth v. Comrs., 60 N. C., 617, while entertaining a 
bill in the name of a few, for all, of the tax-payers, to enjoin 
the collection of the taxes of a municipal corporation, the 
Court felt it to be a duty to intimate a doubt as to whether 
bills of this kind could be allowed in respect to State and 
county taxes, because of the public mischief that might ensue 

by suspending the means of support upon which the 
(247) governments of the State and of the county depend for 
existence. 

Therefore, an act of the Legislature was passed by which 
the “writ of injunction is allowed in all cases against the 
collection of taxes illegally imposed or assessed.” Acts 1864- 
65, ch. 32. 

Special legislation is objected to by many; but at all 
events, in construing the statute, the courts are to take into 
consideration the supposed mischief which the act was in- 
tended to remedy, and to construe it in reference to the mis- 
chief. 

Upon this rule of construction, we think the act includes 
eonly cases which involve the constitutional power to impose 
the tax, or to authorize it to be done, and that the remedy 
by injunction against the collection of State and county 
taxes does not embrace questions as to the mode of valuing 
property, the sufficiency of the Sheriff’s bond, and the like, 
which may be called “matters of detail.”’ 

In this conclusion we are confirmed by the Act of 1868- 
69, ch. 74, sec. 20: “If any person shall complain before 
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the Commissioners that his property has been improperly 
valued, or that he is charged with an excessive tax, he shall, 
ete., and may appeal to the Superior Court.” 

This is a legislative construction of the Act of 1864-65, 
or it has the effect of repealing that act, so far as the words 
might seem to extend beyond furnishing a mode of testing 
the power, under the Constitution, to impose a tax or to 
authorize it to be imposed. 

We do not think it necessary to enter into the question, 
whether this is a public-local act or a mere private act, in 
regard to which thirty days’ notice of the application must 
be given, for, taking it to be a mere private act, we are of 
opinion that the ratification certified by the Lieutenant- 
Governor and the Speaker of the House of Representatives 
makes it a “matter of record,” which cannot be impeached 
before the courts in a collateral way. Lord Coke 
says: “A record, until reversed, importeth verity.” (248) 

There can be no doubt that acts of the Legislature, 
like judgments of courts, are matters of record, and the idea 
that the “verity of the record” can be averred against in a 
collateral proceeding is opposed to all of the authorities. 
The courts must act on the maxim, “omnia presumuntur,” 
ete. Suppose an act of Congress is returned by the Presi- 
dent, with his objections, and the Vice-President and the 
Speaker of the House certify that it passed afterwards by 
the constitutional majority: is it open for the courts to go 
behind the record and hear proof to the contrary ? 

1. “The taxes laid by the Commissioners, ete., shall never 
exceed the double of the State tax, except for a special pur- 
pose, and with the special approval of the General Assem- 
bly.” Art. V, sec. 7. 

It is conceded that the tax, in our case, did exceed the 
double of the State tax, but it is averred it was for a special 
purpose, and had the special approval of the Legislature, 
and reference is made to the act ratified 1 April, 1869, enti- 
tled “An act to authorize the Commissioners of Rocking- 
ham County to levy a special tax for the purpose of building 
and repairing bridges in said county.” 

There is a special purpose, to-wit, building and repairing 
bridges in the county of Rockingham, and it has the special 
approval of the General Assembly. True, it does not set 
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out what amount will be required to repair the old bridges, 
or to build new ones. 

We do not consider it necessary that the act should set out 
the precise sum, in order to meet the words, “for a special 
purpose”’; it is easy enough to say ““The extra tax is required 
for building and repairing bridges.” The statute must not 
go into details and estimates—what bridges need repair, or 
in what cases new ones are to be built, and if so, whether it 
is to be on a cheap plan or one that will cost more and last 
longer. It belongs to the county authorities to settle matters 
of this kind. 

The truth is, when the power of taxation is conferred, it 

is difficult, if not impossible, for the courts to enforce 
(249) restraints which the Constitution vainly attempts to 
impose upon its exercise. 

Can this Court say to a codrdinate branch of the govern- 
ment, “Your act, either from ignorance or design, is not 
framed with a sufficient degree of precision, and therefore 
we declare it void” ? 

The reply would be: “The General Assembly has the 
power, and its evasion or abuse is not a matter for the courts, 
but for our constituents.” 

2. Art. VII, see. 7: “No county, city, ete., shall contract 
any debts, pledge its faith, or lend its credit, nor shall any 
tax be levied or collected by any officers of the same, except 
for the necessary expenses thereof, unless by a vote of a ma- 
jority of the qualified voters therein.” 

In regard to contracting debts, pledging its faith, or lend- 
ing its credit, there is an absolute prohibition, and this sec- 
tion is cumulative, and adds another restraint to that of sec. 
7, Art. V, which we have been considering. When the pro- 
hibition is absolute, so as to take away the power, the courts 
ean handle the subject. 

But the power to tax is assumed, and an attempt is made 
to restrain its exercise, “except for the necessary expenses 
of the county.” Who is to decide what are the necessary 
expenses of a county? The County Commissioners, to whom 
are confided the trust of regulating all county matters. “Re- 
pairing and building bridges” is a part of the necessary ex- 
penses of a county, as much so as keeping the roads in order, 
or making new roads; so the case before-us is within the 
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power of the County Commissioners. How can this Court 
undertake to control its exercise? Can we say such a bridge 
does not need repairs; or that in building a new bridge near 
the site of an old bridge it should be erected as heretofore, 
upon posts, so as to be cheap, but warranted to last for some 
years; or that it is better policy to locate it a mile or so 
above, where the banks are good abutments, and to have stone 
pillars, at a heavier outlay at the start, but such as 

will insure permanence, and be cheaper in the long (250) 
run ¢ . 

In short, this Court is not capable of controlling the exer- 
cise of power on the part of the General Assembly, or of the 
county authorities, and it cannot assume to do so, without put- 
ting itself in antagonism as well to the General Assembly as 
to the county authorities, and erecting a despotism of five 
men; which is opposed to the fundamental principles of our 
government and the usages of all times past. 

For the exercise of powers conferred by the Constitution 
the people must rely upon the honesty of the members of the 
General Assembly and of the persons elected to fill places of 
trust in the several counties. 

This Court has no power, and is not capable if it had the 
power, of controlling the exercise of power conferred by the 
Constitution upon the legislative department of the govern- 
ment or upon the county authorities. We see no error. 

Per Curiam. Judgment affirmed. 


Cited: Patterson v. Hubbs, 65 N. C., 122; Wilson v. Char- 
lotte, 74 N. C., 759; Satterthwaite v. Comrs., 76 N. C., 154; 
London v. Wilmington, 78 N. C., 111; Ashcraft v. Lee, 79 
N. C., 35; Scarborough v. Robinson, 81 N. C., 425; Cain v. 
Comrs., 86 N. C., 17; Cromartie v. Comrs., 87 N. C., 139; 
Evans v. Comrs., 89 N. C., 158; Barksdale v. Comrs., 93 
N. C., 476; Carr v. Cook, 116 N. C., 235, 244; Vaughn v. 
Comrs., 117 N. C., 484; Williams v. Comrs., 119 N. C., 
522; Comrs. v. Snuggs, 121 N. C., 408; Mayo v. Comrs., 
122 N. C., 9; Herring v. Dixon, Id., 422; Tate v. Comrs., 
Id., 814; Greenleaf v. Comrs., 123 N. C., 33; Stratford v. 
Greensboro, 124 N. C., 132; 8S. v. Hay, 126 N. C., 1003; 
Black v. Comrs., 129 N. C., 125; Wadsworth v. Concord, 133 
N. C., 594; Wilson v. Markley, Id., 620; Trustees v. Realty 
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Co., 134 N. C., 45; Brown v. Stewart, Id., 362; Graves v. 
Comrs., 1385 N. C., 53; Bank v. Comrs., Id., 245; Bray v. 
Williams, 137 N. C., 390; Jones v. Comrs., Id., 599, 613; 
Glenn v. Comrs., 139 N. C., 418. 








WILLIAM J. and JOSEPH C. HOGAN yv. MARTHA KIRKLAND. 


1. The defendant, by a decree in the Supreme Court, had recovered of 
the plaintiffs a sum of money; whilst the execution was in the 
hands of the Sheriff the plaintiffs recovered from the defendant, 
by judgments before a magistrate, a like amount, being for items 
in their account not allowed in the case in the Supreme Court; 
these latter judgments were docketed, and executions were taken 
out upon them and returned nulla bona; the plaintiffs then asked 
for an order to have the amount of the decree in favor of the 
defendant applied to their judgments (C, C. P., sec. 264): Held, 
that they were entitled to such relief. 


2. Objections that the judgments were obtained subsequently to the 
decree, and that the latter was rendered in equity, as also in a 
Supreme Court, are not material. 


(See Hogan v. Hogan, 63 N. C., 222). 


(251) Morton, heard by Tourgee; J., at Fall Term, 1869, 
of ORANGE. 

The plaintiffs’ affidavit stated the existence of justice’s 
judgments, dated 2 July, 1869, in favor of the plaintiffs 
against the defendant, amounting to about $1,181; that they 
had been docketed, and executions had issued thereupon and 
been returned without satisfaction; also, that at June Term, 
1869, of the Supreme Court, a decree had been rendered in 
favor of the defendant against the plaintiffs for some $1,000 
and interest, and that execution therefor is in the hands 
of the Sheriff, and has been levied, ete.; that the defendant 
refuses to allow an application of the plaintiffs’ claim to 
that held by her. 

An order was asked for an application, and in the mean- 
time for a restraint of the Sheriff from selling under the 
decree. His Honor granted a preliminary order of restraint, 
ete. 
At Fall Term the defendant filed an affidavit stating that 
her demand (under the decree) was for a legacy in the plain- 
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tiffs’ hands as executors, ete. ; that the claims now sought to be 
applied had been brought forward in the equity suit by the 
plaintiffs, and were then rejected, ete. Thereupon, on mo- 
tion by the defendant, his Honor vacated the order of re- 
straint, and also dismissed the proceedings. 

The plaintiffs appealed. 


Phillips & Merrimon and Argo, for the appellants. 
Graham, contra, 


Pearson, C. J. The defendant, if well advised, would 
have applied for a rehearing before the justice, according to 
the provisions of sec. 508, C. C. P., and relied as a defense 
on the decree in Hogan v. Hogan, 63 N. C., 222, and upon 
the fact that her debts, which had been paid off by the officious 
acts of the plaintiff, were extinguished. She failed to do so. 

The judgments were docketed in the office of the 
Superior Court Clerk for the county of Orange, and (252) 
thus became “judgments of the Suverior Court in all 
respects.” ©. C. P., sec. 503. The matter is res adjudicata, 
and:any defense she might have made before the justice is 
excluded. 

So we have this case: The plaintiffs hold judgments 
against a defendant for $1,181, upon which executions are 
returned, ““Nothing found.” The defendant holds a decree 
against the plaintiffs for $1,000, upon which execution has 
issued. Thereupon, the plaintiffs, by proceedings in the 
nature of a judicial attachment, according to the provisions 
of sec. 264, C. C. P., ask for “an application” of the decree 
to their judgments, and for a provisional remedy to restrain 
execution on the decree until the rights of the parties are 
decided. His Honor granted the injunction, but after- 
wards, on affidavits, “ordered and adjudged that the order of 

“restraint heretofore granted be vacated, and that the motion 
for application made in and by the complaint of the plaintiffs 
be dismissed.” 

No sufficient. ground to support the ruling of his Honor 
was suggested on the argument, nor are we able to conceive 
of one. The Code makes provision for applying debts due 
to the debtor in discharge of a judgment against him. Why 
should not this be done in our case? The plaintiffs owe her, 

64—15 225 








IN THE SUPREME COURT. [ 64 








HoGaNn v. KIRKLAND. 





and she owes them—a clear case for application, except so 
far as she may be entitled to have a part assigned to her as 
exempted from execution, which question is not now be- 
fore us. 

Mr. Graham, on the argument, made the following points, 
which we will notice seriatim, because of the earnestness with 
which he pressed them: 

1. “A Superior Court of Equity will not permit its decrees 
to be defeated in execution by any inferior court.” 

Under the old mode of procedure it was of every-day occur- 
rence for a defendant, after a judgment at law, to set up by 
bill some equity, and in the meantime to restrain the plaintiff 

from enforcing collection. until the equity was adju- 
(253) dicated; no one ever imagined that it made any dif- 

ference whether it was a judgment of a Superior Court 
or of the Supreme Court, for the Court of Equity did not 
presume to act upon the courts of law, but acted only upon the 
parties. In our ease his Honor in making the order of re- 
straint was by no means obnoxious to the charge of insubor- 
dination or of presuming “to defeat in execution a decree of 
a Superior Court,” for his action fully admits the validity 
and binding force of the decree of the Supreme Court, and 
was merely subsidiary to the right of the plaintiffs to have an 
application, under The Code. If his Honor vacated the 
order of restraint on the ground of a want of a due subordi- 
nation, he labored under an entire mistake. 

2. “Leave was reserved to the defendants in the suit of 
Hogan v. Hogan to show, if they could, any equities which 
should defeat the plaintiff's right to execution. No such 
showing was attempted.” 

The expression in the opinion delivered in that ease, “Jf 
he has paid the legacy to her he will be entitled to have the 
payment allowed when the execution shall be moved for,” 
has reference to a suggestion made on the argument, and is 
not noticed in the decree. The present proceeding is not 
based on the idea of a payment of the legacy, but on the 
ground that by The Code a chose in action, whether the evi- 
dence of it be a note, judgment or decree, is subjected to the 
payment of judgments. 

A set-off at law must exist when the plaintiff’s action is 
brought; in equity, every set-off or counter-claim must be 
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shown before decree, and this is also the case under the Code 
of Civil Procedure, sec. 101. In ease of a mistake, or newly- 
discovered evidence, there is the right of petition to rehear, 
or bill of review; but the decree otherwise is a final determi- 
nation. The plaintiff might sue out an attachment to enforce 
it, instead of the milder course of fi. fa., which has been 
adopted. The claim in our case is not one of set-off at law 
or in equity, or a set-off or counter-claim under The 

Code, but is a proceeding in the nature of a judicial (254) 
attachment for the purpose of making an application 

of the amount due to the defendant to the judgments of the 
plaintiffs. 

4. “No cases of application can be made of a claim or a 
judgment subsequently acquired.” 

We see nothing in The Code which forbids the doctrine of 
“application on the ground that the claim or judgment was 
subsequently acquired’’—that is, as we understand the posi- 
tion, after the decree in favor of the defendant was made. 
Suppose, after the decree against the plaintiff, they bought 
up debts against Mrs. Kirkland, obtained judgments before 
a justice,-and had them docketed as judgments of the Supe- 
rior Court, which remain unsatisfied and unreversed: after 
executions against Mrs. Kirkland returned “Nothing found,” 
why should not the plaintiffs have the right to attach the 
decree in her favor, and have it applied under C, C. P., see. 
264% The original creditors had this right, and we can see 
no reason why the plaintiffs, as assignees, may not enforce it. 

Mrs. Kirkland has no ground of complaint if she is thus 
compelled to pay her debts. There is error. 

Per Curiam. ; Order reversed. 


Cited: Lee v. Eure, 93 N. C., 9; Puffer v. Lucas, 112 
N. C., 382. 
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THE STATE vy. WILLIAM P. LYTLE. 


1. In an indictment for forgery (upon a statute which included all 
bonds) the forged instrument was described as a “certain bond 
and writing obligatory, which was placed as a prosecution bond 
upon the process in a suit, ete., in which M. P. Lytle was plain- 
tiff and Mary L. Lytle defendant, which said forged bond is as 
follows, that is to say: “We, and each of us, promise to pay the 
defendant in the within petition all such costs,” etc., and it ap- 
peared that such suit was for divorce, by husband against wife, 
and that the bond had been written upon a paper which con- 
tained the prisoner’s affidavit for instituting the suit, which 
paper was attached to the petition (having the Judge’s fiat en- 
dorsed) by being pasted to it at one corner: Held, 


(1) That the description of the bond, as placed upon the process, 
although unnecessary, became matter of substance, and in this 
case was not made out. 


(2) That the writing described as a bond (being given by husband to 
wife) was binding on no one; so that it could not be the subject 
of forgery. . 


2. The provision for a prosecution bond in divorce cases (Rev. Code, 
ch. 39, sec. 5) applies only where the wife, by her next friend, 
is plaintiff. 


3. Where the wife is defendant her costs are to be paid in advance 
(unless indulged by the officers) by the husband, as his own are, 
and this will be enforced by order of court. 


Forcery, tried before Cannon, J., at Fall Term, 1869, of 
Buncomse. 

The defendant had brought suit against his wife, M. L. 
Lytle, for divorce, and in the course of such suit had given 
as a prosecution bond the instrument for the forgery of which 
he was indicted. The points upon which the decision of the 
case turns render it necessary to state only that the indictment 
contained two counts, and charged that the defendant: 

1. Did forge “a certain bond and writing obligatory, which 
was placed, as a prosecution bond, upon the process in a suit 
in the Superior Court of Law of said county in which M. P. 
Lytle was plaintiff and Mary L. Lytle defendant, which said 
forged bond is as follows, that is to say: 


We and each of us promise to pay the defendant in 
the within petition all such costs and damages as may 
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accrue on account of the within suit not being prose- (256) 
cuted with effect. 
Given, ete., A. D. 1866. 


M. P. Lyre, [ SEAL. | 
His 
Mixturneron X Lyrie, | seat. } 
Test: T. L. Lyre. mark 


with intent to defraud the said Millington Lytle, against the 
nom of the statute,” ete. 

. Did forge a certain bond as , above, varying the state- 
ment by charging the suit, as “commenced or to be com- 
menced,” and the intent to be “to defraud the said Mary L. 
Lytle.” 

It appeared in evidence that the writing in question was 
placed upon the paper containing the defendant’s affidavit 
for instituting the suit; and that there was nothing else in 
the said paper except the said writing and affidavit; and 
that the paper was attached to the petition (on which latter 
was also endorsed the Judge’s fiat) by being pasted together 
at one corner, but no other paper in said cause was so at- 
tached to it. 

The defendant was convicted. 

Rule for a new trial, ete. ; judgment, and appeal. 


Phillips & Merrimon, for the appellant. 
Attorney-General, contra. 


Ropman, J. In every indictment for forgery the instru- 
ment alleged to be forged must be set forth according to its 
tenor, in order that the Court may see that it is one 
which (if the indictment be under a statute, as in this (257) 
ease) is within the statute. Our statute (Rev. Code, 
ch. 34, see. 59) embraces all bonds. The indictment in this 

case, in the first count, describes the forged instrument as “a 
certain bond and writing obligatory, which was placed, as a 
prosecution bond, upon the process in a suit in the Superior 
Court of Law of said county, in which M. P. Lytle was 
plaintiff and Mary L. Lytle defendant, which said forged 
bond is as follows, that is to say: ‘We, and each of us, promise 
to pay the defendant in the within petition, all such costs, 
ete.’ ” 
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In the second count the indictment charged that the prose- 
eution bond was placed upon the process “in a certain suit 
commenced, or to be commenced, in the Superior Court, ete., 
in which M. P. Lytle was plaintiff and Mary L. Lytle was 
defendant, which said forged bond is as follows,” ete., set- 
ting it forth as in the first count. 

On the evidence it appeared that the alleged forged bond 
“was placed (probably meaning written) upon the paper con- 
taining the affidavit for instituting the suit, and there was 
nothing else in said paper except the said writing and affti- 
davit, and the said paper appeared to be attached to the peti- 
tion (on which latter was also endorsed the Judge’s said fiat) 
by being pasted together at one corner,” etc. The petition is 
stated to have been for divorce, by the defendant, against 
Mary L. Lytle, his wife. 

A comparison of the indictment with the evidence will 
enable us to decide this case on a consideration of two only 
of the numerous exceptions to the judgment below: 

1. There is clearly a variance between the allegations and 
the proof: the bond was not “‘placed upon the process,” for 
no process had been prepared in the action. There may 
have been no necessity for this averment in the indictment, 
but being matter of description it cannot be considered sur- 
plusage, and must be proved as laid. 

2. But there is another objection to the indictment, which 

goes more to the root of the matter. The forged writ- 
(258) ing must be one which, if genuine, would have been 

valid and binding on some one; otherwise no one can 
be defrauded by it. 

It seems to us that any prosecution bond, given by a hus- 
band on a suit for divorce brought by him against his wife, 
and payable to the wife, is void. By the common law any 
bond from husband to wife, of course, is void. Then, is 
there anything in the nature of a prosecution bond, or in the 
statutes respecting them, making it otherwise in this case ? 
The object of a prosecution bond is not to secure the pay- 
ment of any costs which a plaintiff may incur to witnesses, 
or to the officers of the Court—these he must pay in advance, 
unless indulged—but to secure the defendant, in case of a 
failure to prosecute, the reimbursement of costs which he 
may have paid. Probably if the defendant, through the 
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indulgence of officers, etc., was indebted for their fees, the 
judgment would be considered as in trust for them; but it 
would be in the name of the defendant—in this case in the 
name of the wife against the husband. But until the hus- 
band obtains his divorce he is liable to all the necessary 
expenses of his wife, which would inelude the costs in defend- 
ing herself against his action, and he must be supposed to 
pay them as they accrue; thus she incurs no costs—they are 
all his, and she can never recover, therefore, any judgment 
for costs against him. The provision for a prosecution bond, 
in Rev. Code, ch. 39, sec. 5, must be construed as being in- 
tended to apply only where the wife is plaintiff, and sues by 
her next friend; in that case the husband would not be 
bound by her acts, and might recover on the prosecution 
bond, It may be said that this view of the rights of a wife 
who is sued by her husband for a divorce might preclude her 
from obtaining the necessary services of the officers, ete., in 
making her defense. Her remedy would be to apply to the 
Court for an order upon the husband to pay into court such 
sum as may be proper for her use in the action. There is 


error. 
Per Curiam. Ventre de novo. 





(259) 
R. H. W. FEIMSTER vy. R. W. JOHNSON and W. D. HALL. 


A whiskey still was hired for the season to parties who set it up, 
encased in masonry, upon the lands of one of them; during the 
season it was sold by the owner to the plaintiff; shortly after- 
wards it was levied upon, and, after the close of the season, and 
whilst it was still encased as above, was sold by one of the de- 
fendants, as a constable, at the instance of the other (who became 
purchaser) under a judgment against the former owner: Held, 


(1) That the defendants were liable to the plaintiff in an action of 
trover. 

(2) That the doctrine of firtures had no application under the cir- 
cumstances. 


Trover, tried before Mitchell, J., at Fall Term, 1869, of 
TREDELL. 
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The facts were that the defendant Johnson and one Long, 
intending to distil whiskey, hired a still from one Guy, its 
owner, for the winter and spring of 1866; they removed 
it to the land of Johnson, and set it up encased in masonry, 
in the usual way; there it remained until the conversion 
complained of; on 27 February, 1866, the plaintiff bought 
the still from Guy, and notified the bailee Long that he 
had done so; in April, 1866, the defendant Hall levied on 
the still, as the property of Guy, by virtue of an execution 
in favor of the other defendant, Johnson; in May, Long and 
Johnson ceased their operations as distillers; in June the 
still was sold under the execution, and bought by Johnson, 
the plaintiff being present and forbidding such sale, and de- 
manding possession, which was refused. 

The defendant asked his Honor to instruct the jury: 

1. That as the still was then affixed to the realty, the sale 
by Guy to Feimster was void under the statute of frauds. 

2. That, for the same reason, it was not subject to be sold 
in the manner that it was by the constable. 

The Court instructed the jury that if they believed the 
evidence, the plaintiff was entitled to their verdict. 

Verdict for the plaintiff; rule, ete.; judgment, and ap- 
peal. 


(260) Furches, for the appellant. 
Clement and W. P. Caldwell, contra. 


Serrie, J. The still in controversy was hired by Long 
and Johnson from the owner Guy, for the purpose of dis- 
tilling whiskey during the spring of 1866. This was a con- 
tract of bailment, and gave the bailee the possession and tem- 
porary use of the still, but did not divest the owner of his 
title or prevent him from selling the property. In a short 
time after this transaction Guy sold the still, for a valuable 
consideration, to the plaintiff. This sale transferred the 
title to the plaintiff, and authorized him to take possession 
of the still when the temporary bailment was ended. The 
plaintiff, soon after his purchase, notified Long of the fact, 
who made no denial of his claim. In April, 1866, the still 
was levied upon by the defendant Hall, at the instance of 
the defendant Johnson, and sold at public sale to the de- 
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fendant Johnson, after the time of the bailment had expired ; 
the plaintiff being present, and forbidding the sale. This 
sale was an unlawful conversion of the property of the 
plaintiff, and gave him a good cause of action against the 
defendants. 

It was insisted by the defendant that, as the still was en- 


‘eased in masonry on the land of Long, it was a fixture; 


and the sale by Guy to the plaintiff was void, because the 
contract was not in writing, as required by the statute of 
frauds. The doctrine of fixtures has no application to the 
ease. Long, the owner of the land upon which the still was 
placed, makes no such claim; but if he did, it could not be 
maintained. A and B rent the still of C, to be used for a 
short time; they set it up on the land of A, and then B 
turns around and says that it is now aftixed to the freehold 
of A and therefore C has lost all of his interest therein, and 
that he, whp owns neither land nor still, can assert it. This 
carries the doctrine of fixtures to a greater extent than has 
ever been claimed for it before. As a general rule, whatever 
is attached to land is understood to be a part of the realty; 
but as this depends, to some extent, upon circum- 
stances, the rights involved must always be subject to (261) 
explanation by evidence. 

Whether a thing attached to land be a fixture or chattel 
personal depends upon the agreement of the parties, express 
or implied. Naylor v. Collins, 1 Taunt., 19; Pervy v. 
Brown, 2 Stark., 403; Wood v. Hewitt, 55 E. C. L., 913. 
A building, or other fixture which is ordinarily a part of 
the realty, is held to be personal property when placed on 
the land of another by contract or consent of the owner. 
1 Greenl. Cruise, 46. There certainly was an understanding 
between the lessor and the lessee that the still should not be- 
come a part of the realty, but should retain its character as 
personalty, and remain the property of the lessor. 

The first position of the defendant is only surpassed in 
boldness by his second, which is that the still was not the 
subject of sale by a constable. It is diffieult to treat the 
matter gravely, when we remember that the still was levied 
on by the defendant Hall, at the instance of the defendant 
Johnson, and that the defendant Johnson became the pur- 
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chaser at the sale, when the plaintiff was present, doing all 
in his power to prevent it. 

There is no error in the charge of his Honor. 

Per Curiam. Judgment affirmed. 


Cited: Overman v. Sasser, 107 N. C., 436. 








(262) 
ANSON CRITCHER v. ADDISON McCADDEN. 


The law favors trials upon the merits: Therefore, where a judgment 
by a justice of the peace was given against the petitioner, in his 
absence and without his knowledge, and he was deprived of an 
appeal on account of the irregularity of his proceedings therefor, 
where, besides, he made an affidavit setting forth merits, and was 
not chargeable with unreasonable delay in applying for such 
relief: Held, that he was entitled to a recordari. 


Petition for a recordari, heard by Watts, J., 29 April, 
1869, at chambers, GRANVILLE. 

The petition (filed 6 March, 1869) alleged that a warrant 
against the petitioner was returned before Justices Paschall 
and Satterwhite of Granville County, on 10 February, 1869 ; 
that the same was dismissed by them for want of jurisdic- 
tion; that on the 14th, in his absence, and without his knowl- 
edge, the matter was reconsidered by Justices Satterwhite 
and Cross, and judgment rendered against him for some $74; 
that upon hearing of it, he took an appeal, which he after- 
wards found to be irregular, because taken in the old form 
and not under the provisions of The Code; that he had merits 
(setting them forth), ete. 

Justice Paschall made affidavit confirming the statements 
of the petition in regard to what had occurred at the first 
trial of the warrant. 

His Honor made an order for a recordari, as prayed for, 
on 11 March, but afterwards (26 April, 1869), upon a writ- 
ten affidavit being filed by McCadden, he recalled the same, 
and the petitioner appealed. 


Rogers & Batchelor, for the appellant. 
C. M. Busbee, contra. 
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Ropman, J. We are not informed for what reason 

the Judge below reversed his order for a recordari. (263) 
A recordari is a substitute for an appeal from a judg- 

ment of a court not of record, where the appeal has been lost 
by fraud or accident. It is contended in this Court that the 
plaintiff lost the benefit of an appeal through his own laches. 
It does not appear so to us. The plaintiff swears that the 
judgment was taken in his absence and without his knowl- 
edge, and after he had been informed by two justices, Satter- 
white and Paschall, that the action was dismissed for want 
of jurisdiction in the magistrates; he also swears that he has 
a meritorious defense, and that as soon as he heard of the 
judgment he took an appeal, which he afterwards discovered 
was irregular, and he soon thereafter applied for a recordari. 
The judgment was on 10 February, and the application for a 
recordari on 6 March. This statement is confirmed in the 
most important part by Justice Paschall. We think it suf- 
ficiently appears that the petitioner always intended to ap- 
peal, and that he was not guilty of unreasonable delay. The 
law favors trials upon the merits, if applied for in reasonable 
time. We think there was error in the order appealed from. 
Upon the petitioner’s entering into the proper undertakings, 
the Clerk of the Superior Court of Granville will put the 
action of McCadden v. Critcher upon the docket of his Court, 
when the defendant therein shall be allowed to plead, and 
the action wwill be tried according to the course of the Court. 
The Clerk of Granville Superior Court will cause this order 
to be notified to the parties. 

Per Curiam. Order reversed. 


Cited: Howell v. Harrell, 71 N. C., 163; S. v. Griffis, 117 
N. C., 714. . 
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(264) 
E. D. CLEMMONS v. E. D. HAMPTON and W. B. MARCH. 


1. A contract made during the recent war, a part of the consideration 
for which was the carrying of the mail of the Confederate States 
by the defendants, cannot now be enforced, being against the 
public policy of the government. 


2. Obiter, That the contract being void, property purchased by the 
defendants in the course of it may be recovered, or damages had 
for its conversion. 


AssumpsIr, tried before Cloud, J., at Fall Term, 1869, of 
Forsyru. 

The pleas were, general issue, failure of consideration, ille- 
gality of consideration. The plaintiff declared upon two 
notes given to him by the defendants in February, 1865, for 
$1,565 payable in gold, or its equivalent. It was shown 
that the notes were given for coaches, horses, ete., with which 
the plaintiff was then carrying the mail for the Confederate 
States Government, between High Point and Salem, and 
that a part of the consideration was that the defendants 
should take his place in that contract, and that accordingly 
this was done. 

The plaintiff introduced evidence showing that his con- 
tract with the Confederate States did not require that he 
should carry the mail in coaches, but that he might carry it 
on horseback, the coaches being used merely to accommodate 
travelers; also, that the contract between defendants and 
himself did not require them to carry the mail in coaches; 
that mail-earriers during the war were exempt from military 
service, and that plaintiff surrendered the contract in ques- 
tion with a view to leave the Confederacy and have an opera- 
tion performed for deafness. 

The defendants requested the Judge to instruct the jury 
that the consideration of carrying the mails of the Confed- 
erate States was against public policy, and unavoidably in- 
fected and vitiated the contract in question, no matter what 

other purposes and considerations may have entered 

(265) into the transaction. 
The Judge declined this request, and instructed the 
jury, “That if the illegal use to be made of the property sold 
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entered into the contract, and formed the motive or induce- 
ments in the mind of the plaintiff, he could not recover.” 
Verdict for the plaintiff; rule, ete. ; judgment, and appeal. 


Masten and Clement, for the appellants. 
T. C. Wilson and Scott, contra. 


Ropman, J. It is unnecessary to cite here the several 
recent cases in this Court in which the subject of illegal con- 
siderations has been discussed. A part of the consideration 
of the notes sued on was that the defendants would take the 
place of the plaintiff, in his contract with the Confederate 
States, to carry the mail, and perform that service. The 
plaintiff alleges that the agreement of the defendants in that 
respect did not at all affect the amount of the notes sued on, 
which was fixed entirely by the value of the property sold; 
that as mail contractors were exempt from military service, 
it was easy to find persons who would carry the mail without 
other compensation. But it is impossible not to see that the 
agreement by the defendants to carry the mail entered as an 
inseparable element into the consideration, and affected, in 
one way or another, the-price which the defendants agreed to 
pay. We think, therefore, the contract sued on is void. 

But it does not follow that the plaintiff is obliged 
to lose the property which he sold to the defendants, (266) 
or that they, being in pari delicto with the plaintiff, 
can retain it without compensation to him. The law is not 
so unjust. The whole transaction, being for an illegal pur- 
pose, is void, and the plaintiff has his remedy to recover the 
property or damages for its conversion. 

Per Curiam. Venire de novo. 


Cited: Cronly v. Hall, 67 N. C., 11; Lance v. Hunter, 72 
N. C., 179; Covington v. Threadgill, 88 N. C., 190. 
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ROBERT N. JOHNSON, guardian, etc., v. JOHN T. FARRELL, exr., 
and others. 


A testator died in 1864, leaving lands and a sufficiency of personal 
estate to pay debts and legacies ; by emancipation the latter after- 
wards became insufficient; after giving some money legacies and 
devising certain lands, ete., to his wife for life, the testator had 
given to others “all my real and personal estate not heretofore 
disposed of.” Upon a question between the claimants of the 
money legacies and those who claimed the land under the last 
provision: Held, that the loss subsequent to the death fell upon 
the legatees, and not upon the devisees. 


(Robinson v. McIver, 63 N. C., 645, cited and approved). 


Action for a legacy, tried before Tourgee, J., at Fall 
Term, 1869, of CuaTnam. 

The facts were that one James C. Burke, the defendant’s 
testator, died in 1864, leaving a will by which he gave to his 
wife two slaves and other personalty, also some land for life ; 
then, to one grandchild, $400, and to others, among them, 
$500; and afterwards, to his four living children, naming 
them, “‘all my real and personal estate not heretofore disposed 
of, to be equally divided between the four.” At the time of 
his death the testator owned six slaves, of average value, be- 
sides other personal property and lands, 

The slaves were emancipated by the results of the war 

before the estate had been settled, and, after paying 
(267) the debts, ete., there remained in the hands of the 

executor, for the satisfaction of the money legacies 
above, about $292. 

The legatees claimed that the land given by the residuary 
clause was to be sold, and their legacies paid out of the pro- 
ceeds, before the .residuary devisees could take. This was 
resisted by the residuary devisees. 

His Honor ordered that the land be sold, and its proceeds 
applied as prayed for by the pene ; and the defendants 
appealed. 


Phillips & Merrimon, for the appellants. 
(268) Manning, contra. 


Pearson, C. J. In Robinson v. McIver, 63 N. C., 645, 
it is said: “When land and personal estate are made a mixed 
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fund in a residuary clause, the land, as well as the person- 
alty, is subject to the payment of pecuniary legacies. This, 
however, is not on the footing of a charge on land, like the an- 
nuities in this case, but on the ground that, in order to ascer- 
tain what is embraced in the residuary fund, it is necessary to 
take out the specific legacies and then to deduct the pecuniary 
legacies, and only what remains is ‘the rest or residue of the 
estate.” The residuary legatee (and devisee) takes only what 
is left.” 

In the will under consideration all of the real and personal 
estate, “not heretofore disposed of,” is given to the four liv- 
ing children of the testator. In order to ascertain what is 
embraced under this clause, according to a well-settled rule 
that the personal estate is the primary fund for the payment 
of debts and pecuniary legacies, it is necessary to take out 
of the personal estate enough to pay debts. Then take out 
the specific legacies to the widow; then deduct enough 
to satisfy the pecuniary legacies; and the rest passes (269) 
under the description, “personal estate not heretofore 
disposed of.” 

By a like process, take out what land is given to the widow, 
and the rest passes to the devisees, under the description, 
“real estate not heretofore disposed of.” If there had been 
a deficiency of personal estate to satisfy the pecuniary lega- 
cies, it may be that it would have been necessary to deduct 
from the land enough for that purpose, “not on the footing 
of a charge on the land,” but as a means of ascertaining what 
land was embraced by the description. 

In this case the personal estate was ample to pay debts, to 
set apart the specific legacies, and to satisfy the pecuniary 
legacies, leaving four slaves of average value, which, subject 
to these legacies, passed under the residuary clause. So the 
land, other than that given to the widow, was embraced by 
the description, and vested in the devisees, free of any charge. 

It so turned out that afterwards the four negroes were lost 
to the fund by civil death. The question is, Shall this loss 
fall on the pecuniary legatees, or have they a right to resort 
to the land which had already vested in the devisees? We 
can see no principle on which to make the land liable. Herein 
lies the significance of the distinction taken, in Robinson v. 
McIver, supra, between a charge on land and the process by 
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which to ascertain what land is embraced by the description. 
If these legacies had been charged on the land, like the annu- 
ities in the case referred to, as the devisees would have taken 
cum onere, the loss would fall on them. But as the land 
vested in them free of the charge, the loss by a subsequent 
event, that is, the emancipation of the slaves, must fall on 
the pecuniary legatees, in which loss the widow in respect to 
her two negroes, and residuary legatees in respect to their 
interest in the other four, must be common sufferers. 
His Honor being of opinion that the land in the hands of 
the residuary devisees was liable for the pecuniary 
(270) legacies, made an order of sale, and directed so much 


of the proceeds of sale as should be necessary to be ap-’ 


plied to the satisfaction thereof. In this there is error. 
Per Curiam. Order reversed. 


Cited: Little v. Hager, 67 N. C., 139; Hill v. Toms, 87 
N. C., 495. 





THE STATE v. REUBEN DEAL. 


1. A prominent feature in that felonious intent which distinguishes 
robbery or stealing from forcible trespass is, an intent to evade 
the law; as (ex. gr.), by concealing from the owner of the thing 
taken, the person who took it, i. e., the person who might be sued, 
or might be indicted; such are the familiar instances of taking 
goods, etc., by persons in masks, or with faces blacked, or on the 
highway. 


to 


. Artifice in getting possession of the thing is to be distinguished 
from artifice in concealing the fact that the taker has it in pos- 
session; it is the latter that shows a felonious intent. 


3. Cases in which persons concealed “shawls,” ete., which they had 
previously found, are excepted from the general rule, because of 
the temptation to which they were subjected by circumstances 
rarely occurring. 


4. Where the maker of a note who had complained of the manner 
in which he had been treated in the transaction in which he had 
given it, went to the holder, and after proposing to pay it in a 
certain way, which was refused, asked to see it, upon one pretext 
or another, and upon having it delivered to him by the holder, 
kept possession of it, saying, “You won’t get it again”; and upon 
a struggle ensuing, snatched up an axe, retreated to his horse 
and then rode off, adding, “‘Tom (the holder’s son, and a surety 
to the note) sent me word to get this note as I could”: Held to 
be no case of either robbery or larceny. 
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(State v. Sowls, 61 N. C., 151, cited and approved; Roper’s case, 14 
N. C., 473, cited, commented upon, and approved). 


Per RopMAN, J., dissenting. In the case of the maker of the note 
above stated there is no error in the instructions to a jury, that 
if they should find that the defendant went to the holder with a 
feionious purpose to get possession of it, and resorted to a fraud- 
ulent trick to effect that purpose, he is guilty of larceny. 


An open manner of taking, although evidence of forcible trespass only, 
is yet no proof of it, but may consist with larceny; the distinc- 
tion is, that in the latter case there must be an asportation and 
an intent to deprive the owner of his property with a view to 
some advantage to the taker. 


Larceny, tried before Jones, J., at Spring Term, (271) 
1869, of Epgecomser. The indictment contained also 
a count for robbery. 

The facts were that Deal had given a note (with sureties) 
to one Anderson, for the price of land sold by Anderson in 
1867, as administrator of his son. A deed had been made 
to him, but, some years after, he complained of some defect 
in it, whereupon Anderson procured another deed to be 
made. Afterwards Deal complained again that the second 
deed did not secure him against the right of its maker’s wife 
to dower. Subsequently, he went to Anderson’s place and 
proposed to sell him cotton in payment of his note; this was 
declined; Deal then asked to see the note, and being told 
that it was at the house, insisted on seeing it; Anderson 
asked, “Why?” and Deal said: “To see what sort of currency 
it is payable in.” Anderson replied, that made no difference, 
as he would be obliged, when Deal was ready to pay, to take 
the currency it called for; Deal still insisted, and they went 
to the house, Deal sitting down outside of it. Anderson 
brought the note out and showed it to Deal, who took it, say- 
ing: “Now I have got it, and you won’t get it again.” An- 
derson told him to give it back, and seized his hand; Deal 
broke loose and jumped at an axe, and catching it up, kept 
possession of it until he reached his horse, saying that An- 
derson’s son Tom, who was one of the sureties to the note, 
had sent him word to get the bond as he could or might. He 
then rode away, carrying the bond, and saying that if Ander- 
son would make him a title he would pay for the land. 

The defendant was acquitted of robbery, under the instruc- 
tions of the Court. 
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(272) In regard to the count for larceny, the Court in- 
structed the jury that if they should find that the de- 
fendant went to Anderson’s house with a felonious purpose 
to get possession of the note, and resorted to a fraudulent 
trick or device to effect that purpose, he was guilty of larceny. 
Verdict, guilty of the atid ete.; rule, ete.; judgment, 
and appeal. 


Howard, for the appellant. 
Attorney-General, contra. 


Pearson, C. J. The distinction between a mere trespass 
and a forcible trespass on the one side, and simple larceny 
and robbery on the other, when the two, like light and shade, 
run into each other, is hard to draw, and it requires clear 
discrimination to mark the dividing line. I attempted, with 
the aid of Mr. Justice Foster, whose prominence as a crimi- 
nal lawyer all admit, to mark the line in State v. Sowls, 61 
N. C., 151. It seems I was not fortunate enough to make my 
meaning clear, and I will “run and mark the line over 

again.” 
(273) If one takes the property of another, it is a mere 

trespass, for which an action lies; if manu forti, the 
owner being present, it is a forcible trespass, for which an 
action lies, and also an indictment. If the taking be with a 
felonious intent, the act is larceny, either stealing or robbery. 
So it turns upon the felonious intent; and the question is, 
What is meant by a felonious intent ¢ 

A prominent feature of it is, that the act be done in a 
way showing an intention to “evade the law,” that is, not to 
let the owner know who took his property and against whom 
to bring his action, or who is to be indicted. If one takes 
property slyly—by stealth—he steals; if he takes the prop- 
erty forcibly, under a mask, or with his face blacked as a 
disguise, or when he supposes the owner cannot identify 
him, as on the highway, he commits robbery. So the prom- 
inent feature of a felonious intent is “an attempt to evade 
justice.” Such is the doctrine laid down by Foster as the 
common law, and such I know was the opinion of Chief Jus- 
tice Henderson, whose power of reflection exceeded that of 
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any man who ever had a seat on this bench, unless Judge 
Haywood be considered his equal in this respect. Judge 
Henderson used to ask: “What is the difference between 
trespass and larceny? Reply: A felonious intent. What 
is meant by a felonious intent? Reply: An intent to con- 
ceal from the owner who took his property, so that he may 
not know against whom to bring his action or whom to 
indict.” Ifa man takes my property openly and above board, 
I know whom to sue, and, if force is used, I can also have 
him indicted. So, such acts are not apt to occur, and the 
public needs no special protection against them. Beccaria 
on Crimes. But where there is an attempt to do the thing 
slyly, or do it by foree under circumstances of disguise, the 
community needs protection, and these acts are treated as 
being done with a felonious intent, and are punished ac- 
cordingly. Id. 

Again, when the act is done under color of right, or some 
seeming excuse for it, provided there be no fraudulent con- 
cealment of the person doing the act, there is no feloni- 
ous intent, and the act is not larceny. Regina v. (274) 
Holloway, 61 E. C. L., 941. 

In our case there was no attempt to conceal; the party 
knew who had his note, and against whom to bring his ac- 
tion: so there was no effort to “evade the law,” and there was 
some color of right, or seeming excuse for the act. The de- 
fendant alleged that the title to the land for which he had 
executed the note was not good, for that it was subject ta a 
dower right, and, being dissatisfied with this state of things, 
he resorted to a trick to get hold of the note for the purpose 
of cancelling it. This is the “head and front of his offend- 
ing’; his conduct was reprehensible, but it does not make 
him guilty of stealing. 

There is no one feature of a felonious taking in the face 
of this trinsaction; no attempt to “evade the laws”; and 
there is a seeming excuse for the artifice by which he got pos- 
session of the note. The distinction is between artifice to 
get possession of the note and artifice to conceal the fact 
that he had gotten it in possession. This would have made 
the taking felonious. But no concealment was attempted 
in regard to his having gotten the note into his possession. 
It is strange to me that gentlemen of legal science cannot 
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see the distinction between artifice to get hold of the note 
and artifice to conceal the fact of his having gotten it into 
possession. On this distinction, new, it is true, in our cases, 
rests the question of taking with a felonious intent. 

This case has no feature of larceny. It is the trick of an 
ill-advised man, who, thinking he had been imposed on in a 
trade, thought if he could get hold of the note and cancel it, 
he would be thereby relieved from all further obligation. 
The law does not visit rare instances of this kind with the 
infamy of the crime of larceny. Indeed, if this act has any 
feature of larceny, it would fall under the head of robbery, 
and not of stealing; so the man was convicted upon the 
wrong count. This shows that the distinction between tres- 

pass and larceny was not understood either by the 
(275) Judge or the jury. If one finds a shawl that has been 

lost, and, tempted by the opportunity, conceals the 
fact, and appropriates it to his own use, it is not stealing, the 
books say, because there was no wrongful taking. See State v. 
Roper, 14 N. C., 473. But the reason of the law goes deeper 
into human nature. It is because of the temptation, to which 
many a man may yield who would not steal. ‘Lead us not 
into temptation” is a prayer enjoined by One who knew the 
frailty of human nature. The defendant was held not guilty 
of stealing, because of the temptation, to which many a man 
may yield who would not steal, and because such occasions 
are rare, and society needs no special protection against 
them. A man finds the pocket-book of a stranger; after sev- 
eral years, the owner not appearing, the man uses the money ; 
the owner then appears; the man denies all about it; the 
facts are proved. The man is not guilty of stealing, the 
books say, because the taking was not wrongful; but the 
philosophy of the law is, because such eases rarely occur, and 
the man was “led into temptation.” 

In Rea v. Webb, 1 W. C. C., 4, 31, it is held that “it is 
not larceny for miners to bring ore to the surface, and, 
when paid by the owner according to the quantity pro- 
duced, to remove from the heaps of other miners ore pro- 
duced by them and add it to their own in order to increase 
their wages, the ore still remaining in the possession of the 
owners.” This case was put upon the ground that the owners 
are not deprived of their property, and, as between the 
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miners, the fraud is one not of frequent occurrence, and which 
may be easily guarded against; so the public needs no special 
protection against the offense. 

We are satisfied the facts do not make out a case of steal- 
ing or of robbery. There is error. 


Ropman, J. (dissentiente). The following exceptions are 
taken to the conviction of the defendant: 

1. The taking was open, and not sly or clandestine, (276) 
and he did not attempt to flee justice; therefore the 
taking was a trespass only, and not larceny. The Judge told 
the jury that “if the defendant went to the prosecutor’s house 
with a felonious purpose to get possession of the note, and 
resorted to a fraudulent trick or device to effect that purpose, 
he would be guilty of lareceny.”” So the question of felonious 
intent was left to the jury upon the evidence, and found by 
them. If, therefore, an open manner of taking be only a cir- 
cumstance tending, as matter of evidence, to negative a feloni- 
ous intent, and subject to be outweighed by other cireum- 
stances in evidence, it seems to me there can be no excep- 
tion to the instructions on this point. If, however, an open 
taking is in law conclusive of the non-existence of the feloni- 
ous intent, and a sly and clandestine manner of taking be 
always a necessary ingredient in the offense of larceny, 
the instructions were erroneous. But I cannot think that 
this last proposition can be sustained. Lord Hale says: “If 
A takes away the goods of B openly, before him or other 
persons (otherwise than by apparent robbery), this carries 
with it an evidence of only a trespass, because done openly in 
the presence of the owner, or other persons that are known 
to the owner.” The instances he gives are of persons taking 
things under circumstances from which the permission of 
the owner might be not unreasonably supposed, and after 
using them awhile, returning them; and he adds: “But in 
cases of larceny the variety of circumstances is so great, and 
the complications thereof so mingled, that it is impossible 
to prescribe all the cireumstances evidencing a felonious in- 
tent, or the contrary, but the same must be left to the due and 
attentive consideration of the Judge and jury; wherein the 
best rule is, in dubiis, rather to incline to acquittal than 
conviction.” From which it seems to me that Lord Hale 
did not think an open manner of taking inconsistent with lar- 
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ceny, but only a circumstance from which the jury might in- 
fer the absence of a felonious intent. The following is the 

definition of a felonious taking by the English Cr. 
(277) Law Com., cited in Roseoe Cr. Ev., 569: “The tak- 

ing and carrying away are felonious when the goods 
are taken against the will of the owner, either in his absence 
or in a clandestine manner, or where the possession is obtained 
either by force-or surprise, or by any trick, device, or fraudu- 
lent expedient, the owner not voluntarily parting with his 
entire interest in the goods; and when the taker intends, 
in any such case, fraudulently to deprive the owner of the 
entire interest in property against his will.” 

Vaughn’s case, 10 Grattan, 758, resembles this as closely 
as a case can, and is a positive authority against the pris- 
oner. A number of cases too numerous to be particularly 
cited may be found referred to in Roscoe Cr. Ev., 572-580, 
in which the taking was as open as in this case, but the par- 
ties were held guilty of larceny. See especially, R. v. Atkles, 
2 Fast P. C., 675; R. v. Wilkins, 2 E., 673; R. v. Williams, 
6 C. and P., 390 (25 E. C. L.). 

It may be asked, If an open manner of taking be consist- 
ent with larceny, wherein does larceny differ from a forcible 
trespass The answer is, in larceny there must be an as- 
portation, and an intent to deprive the owner of his property, 
with a view to some advantage to the taker; whereas an in- 
dictable trespass may consist in a forcible injury to the goods 
without taking them away, and from some other motive than 
advantage to the trespasser. 

2. The taking was under a claim of right. It is of course 
admitted that if the taking was under a bona fide claim of 
right, it would not be felonious, and consequently not lar- 
eeny. Roscoe Cr. Ev., 592. But if the claim were a mere 
pretense, not really believed in, it would have no such effect. 
Roscoe, ub. sup. It will be sufficient to say of this point that 
it does not appear to have been taken on the trial, or that 
any special instruction upon it was requested. It has been 
repeatedly held that it is not error in a Judge to omit to give 
particular instructions unless prayed for. State v. O’Neal, 

29 N. C., 251; Arey v. Simpson, 34 N. C., 34. I do 
(278) not see any positive error in the instructions given. 
3. Inasmuch as the prisoner was one of the obligors 
in the note, he could not be guilty of larceny in taking it. 
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I do not see any weight in this, but it is fully answered in 
Vaughn's case, above cited. 

4. That the taking was by force, and was therefore rob- 
bery, not larceny. 

But the jury have negatived the force; and if they had 
not, it seems to me that it would not lie in the prisoner’s 
mouth to say he took by force, and being guilty of robbery, 
could not be convicted of larceny, any more than, if indicted 
for petit larceny, in stealing under the value of 12d., he 
could say the goods were of greater value, and thus escape 
conviction of the inferior offense. Hale P. C., 530. On an 
indictment for grand larceny the prisoner may be convicted 
of petit larceny: Jbid.; and, on an indictment for robbery, 
of larceny, since every robbery includes a larceny. Har- 
man’s case, Hale P. C., 534. 

For these reasons I think the judgment should be affirmed. 

Per Curiam. Judgment reversed. 


Cited: S. v. Jackson, 65 N. C., 306; S. v. Henderson, 66 
N. C., 628; S. v. Powell, 103 N. C., 427; 8S. v. Bradburn, 
104 N. C., 882; 8S. v. Foy, 131 N. C., 806. 





JOSEPH M. S. ROGERS v. B. W. GOODWIN. 


1. When a verdict upon issues sent for trial from this Court to a 
Superior Court is, in the opinion of the Judge who presided, con- 
trary to the weight of the evidence, or in case of any other mis- 
carriage by the Court or the jury, such Judge has full power to 
grant a new trial. 


2. Cases in equity pending at the adoption of the present Constitu- 
tion cannot now be transferred for trial to this Court; they must 
be heard below, and can only be constituted here by appeal. 


(Peebles v. Peebles, 63 N. C., 656, cited and approved). 


Morion for a new trial of isswes, made before (279) 
Watts, J., at Fall Term, 1869, of Norruampron. 
The issues had been sent for trial from this Court. No state- 
ment of the facts is necessary. 
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Bragg, for the motion. 
Peebles, contra. 


Pearson, C. J. His Honor was of opinion that the ver- 
dict was against the weight of the evidence; but he doubted 
his power to set aside the verdict and order a new trial, and 
on that ground refused the motion. 

On the argument before us it was properly conceded that 
his Honor had the power, and the only question was upon 
the construction of the words used by him in sending up the 
issues. 

We are satisfied that he would have ordered a new trial 
but for his doubt in regard to the power to do so on the “trial 
of issues” sent from this Court. 

Upon the trial of issues of fact sent down by this Court, 
the Judge in the Court below has full péwer to correct any 
miscarriage of the jury or any error that may have been com- 
mitted by himself, in respect to the admission or rejection 
of evidence, or in his charge, by granting a new trial. In 
these respects his power is the same as on the trial of actions. 
Peebles v. Peebles, 63 N. C., 656. The English precedents 
in regard to issues sent by a court of equity are not appli- 
cable. Ours is a new system which rests on the provision of 
the Constitution, ““No issue of fact shall be tried before the 
Supreme Court.” Art. IV, see. 10. 

We take occasion to say that the statute allowing cases in 
equity to be transferred to the Supreme Court for trial is re- 
pealed by the effect of the Constitution creating this Court 
as a “Court of Appeal.” 

Equity cases pending before the adoption of the Constitu- 

tion must be heard and disposed of below, and can 
280) only be constituted in*this Court by appeal. 
The verdict must be set aside, and a new trial of the 
issues ordered. 
Per Curtam. Ordered accordingly. 


Cited: Ferrall v. Broadway, 95 N. C., 556. 
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JULY TODD and others vy. 8S. S. TROTT, admr., ete. 


Testator died in 1869, leaving a will made in 1858, by which he di- 
rected “all my negroes, July,” ete. (naming them—seven), “to be 
removed and settled in some free State”; and to meet the ex- 
penses of removal, bequeathed to his executors $800, and in same 
clause provided: “Should there be any balance of the trust fund 
herein created remaining, after paying the expenses of the re- 
moval of my slaves as aforesaid, then to pay over such balance 
to my slaves, to be equally divided among them.” Two of the 
slaves died, unmarried and without issue, before the testator: 
Held, 


Notwithstanding the slaves were emancipated in a way other than 
that anticipated by the testator, and were not compelled to re- 
move, they are entitled to the legacy. 


(1 


_ 


(2) The legacy being to the individuals of the class nominatim, and 
not to the class as such, the shares of the two who died before the 
testator did not survive to the others, but lapsed. 


(Hayley v. Hayley, 62 N. C., 180; Shannonhouse v. Whedbee, Id., 283; 
Robinson v. McIver, 63 N. C., 645, cited and approved). 


Action for a legacy, submitted upon facts agreed, to 
Cloud, J., at Fall Term, 1869, of Rowan. 

The testator, Thomas Todd, died in August, 1869, leaving 
a will, published 16 January, 1858, and duly admitted to 
probate, ete.; and the defendant was thereupon appointed 
administrator cwm testamento, ete. Two of the slaves men- 
tioned in the will died before the testator. The legacy in 
question was given in the following terms: 

“Tt is my will and wish that all my slaves be eman- 
cipated and released from servitude ; but knowing that (281) 
this cannot be accomplished without their removal 
from this State, I declare it to be my will, and I hereby ex- 
pressly direct my executors, that as soon after my death as it 
can conveniently be done, they cause all my negroes, to-wit, 
July, ete. (naming seven), to be removed and settled in some 
free State or States, ete.; and for the purpose of enabling 
my executors to carry out my will in regard to my slaves, | 
will and bequeath to them eight hundred dollars, to be raised 
out of my personal estate, ete., to be applied in the removal 
of my said slaves, ete.; and if there should be any balance of 
the trust fund herein created remaining after paying the ex- 
penses of the removal of my slaves as aforesaid, then to pay 
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over said balance to my said slaves, to be equally divided 
among them,” ete. 

The questions in difference were: 

1. Whether the plaintiffs were entitled to any part of the 
eight hundred dollars; and 

2. Whether, if so entitled, to the whole amount, or only 
to five-sevenths thereof. 

His Honor gave judgment for the plaintiffs for five-sev- 
enths of the money. 

Appeal by the defendant. 


Clement, for the appellant. 
Boyden & Bailey, contra. 


Sertie, J. Two questions are raised by the plead- 
(282) ings: 

1. Whether the plaintiffs are entitled to the whole 
or any part of the legacy or trust fund of $800, specified in 
item 2 of the last will and testament of Thomas Todd. 

2. Whether the plaintiffs are entitled, if entitled at all, to 
only five-sevenths, there having been seven slaves named in 
the will, and two of the seven having died before the testator. 

We think that both questions are determined beyond doubt 
by the adjudications of this Court. 

It is evident that the primary object of the testator was 
to liberate his slaves, and to make such provision for them, 
in their new and changed condition, as would enable them 
to make a support. 

It is immaterial how they obtained freedom. Although 
it was accomplished in a manner not contemplated by the 
testator, when he published his will, it would be a work of 
supererogation, after the decisions in Hayley v. Hayley, 62 
N. C., 180, Shannonhouse v. Whedbee, Id., 283, and Robin- 
son v. McIver, 63 N. C., 645, to adduce arguments to show 
that the plaintiffs are entitled to recover something in this 
suit. 

Are they entitled to the entire trust fund, to-wit, $800, or 
only to five-sevenths of that amount? 

The important portions of the will, so far as this question 
is involved, are as follows: “I declare it to be my will, and 
I hereby expressly direct. my executors, that as soon after my 
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death as it conveniently can be done, they cause all my 
negroes, to-wit, July, ete. (naming seven), to be removed 
and settled in some free State or States,” ete. For the pur- 
pose of enabling his exeeutors to carry out his will in regard 
to his slaves, he says: “I will and bequeath to them 

eight hundred dollars ($800), to be held by them in_ (283) 
trust, and applied in discharge of their expenses in 

the removal of my said slaves to a free State or States, or to 
Liberia, as the case may be, and if there should be any bal- 
ance of the trust fund herein created remaining after paying 
the expenses of the removal of my slaves as aforesaid, then 
to pay over such balance to my said slaves, to be equally di- 
vided among them.”’ Two of the persons named in the will, 
to-wit, Bob and Parker, died unmarried and without issue, 
in the lifetime of the testator. 

It will be observed that he not only names the objects of 
his bounty seriatim, but directs his executors to pay over the 
balance to his said slaves, “to be equally divided among them.” 
Had this fund been given to his slaves as a class without 
naming them, they would undoubtedly have been entitled to 
the whole; but by naming them they become legatees indi- 
vidually. Suppose, after publishing his will, the testator 
had purchased other slaves. Would they have been entitled 
to any part of this fund? The argument was that the slaves 
were entitled as a class; if so, the bequest to July, Bob, Tom, 
Lennon, Eliza, Rachel and Parker, must have opened, in the 
case supposed, to receive the newly-purchased slaves. The 
statement carries its own answer. Persons named specifi- 
cally in a will do not take as a class, but individually; there- 
fore the legacies to Bob and Parker lapsed, and must go to the 
next of kin. 

The Clerk will tax the costs in this action against the de- 
fendant. ° 

Per Curiam. Judgment affirmed. 


Cited: Heyer v. Beatty, 83 N. C., 290. 
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(284) 
J. A. McCONNAUGHEY vy. JOSEPH F. CHAMBERS and 
W. R. FRALEY. 


1. Where two persons hold debts against each other (in the absence 
of any understanding between them that the one debt shall be 
applied to the other), there is no lien or equity to prevent one 
party from making an honest assignment of his claim, even if 
thereby the other is prevented from recovering his; this is so, 
even in cases of entire mutuality of debt: Therefore, 


2. Where there was not such entire mutuality, and A had assigned 
his note without endorsement to a trustee to pay debts, and 
afterwards judgments were obtained upon both notes: Held, that 
there was nothing, in the relation of the original parties at the 
time of the assignment, which gave B a right to claim that the 
trustee took A’s note, subject to offset by his: 


3. Therefore, a motion by B to have judgments as above set off against 
each other, was denied. 


Morton to set one judgment off against another, heard by 
Cloud, J., at Fall Term, 1869, of Rowan. 

The plaintiff, as surviving partner of the firm of J. J. & 
J. A. MeConnaughey, had obtained judgment upon a note 
given in 1857, for $1,278.86, ete., against the defendant 
Chambers at the above term; and at the same term the defend- 
ant Fraley, as trustee of Chambers, for the purpose of pay- 
ing debts, had recovered judgment upon a note given in 1863, 
for $1,756, ete., in the name of Chambers, to his use, against 
several parties, of whom the plaintiff, personally, and as an 
executor of J. J. McConnaughey, was principal. The mo- 
tion was made in relation to these. 

It was admitted that the one debt was due to the firm of 
McConnaughey, and that the other was due by it, as princi- 
pal; that both were for valuable consideration; that Cham- 
bers, on 9 February, 1867, had, by deed, conveyed the note 
due to him (unendorsed) to Fraley, as trustee, to pay his 
debts, and was now entirely insolvent. 

His Honor granted the order as applied for, and the de- 
fendants appealed. 


(285) Blackmer & McCorkle, for the appellant. 
Boyden & Bailey, contra. 


Prarson, C. J. In the absence of an agreement between 
the parties, that the one debt should be applied to the dis- 
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charge of the other, we can see no principle of law upon which 
the Court can make the application, to the prejudice of third 
persons. The question is narrowed to this: At the time 
Chambers executed the deed of trust to Fraley, did MeCon- 
naughey have any lien or any equity which attached to this 
debt, so as to make it against conscience for Chambers to 
appropriate the debt to the benefit of other creditors to the 
exclusion of McConnaughey ? 

The case is simply this: A holds a note on B; B holds a 
note on A for about the same amount; A sues B at common 
law. B had no right to plead the debt to him in bar of the 
action, but by statute he is allowed to do so. Still, he is 
under no obligation to plead the set-off ; suppose he does not 
elect to do it, and assigns by deed of trust this debt and other 
debts, to pay other creditors: what principle of law forbids 
it? We know of none. This is putting the case as if the 
set-off might have been pleaded, if the defendant had elected 
to do so; and the ease is certainly no stronger where, as here, 
it could not have been used as a legal set-off. 

In short, although it seems singular that two debts should 
be allowed to stand without some understanding that the one 
should be applied to the other, still, as there was no such 
understanding, each party had the control of his own debt, 
and neither had a lien, either in law or equity, which 
prevented the other from making an assignment for (286) 
an honest purpose, in the exercise of the right to prefer 
creditors. There is error. 

Per Cvriam. Reversed. 


Cited: Neal v. Lea, post, 679; Martin v. Richardson, 68 
N. C., 258. 
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WILLIAM F. McKESSON and others v. C. P. MENDENHALL 
and others. 


1. Where lessors sued lessees for rent: Held, that the latter were 
entitled, as a counter-claim, to show that the lessors had no 
right to make the lease; and that the real owners thereof had 
brought suit against one of the lessees and would recover dam- 
ages for its use during such lease. 


2. In such case the persons claiming as real owners should be made 
parties to the action. 


Action for money, tried before Mitchell, J., at Fall Term, 
1869, of Burke. 

The complaint set forth as the ground of action a note, of 
which the following is a copy: : 


$4,000. 

Two years after date we promise to pay McKesson & Hunt 
four thousand dollars for that portion of the McDowell land 
we have rented; the same to be paid in the current funds of 
the country when due; this 14 November, 1863. 

Jones, MENDENHALL & CaRTER. 


The answer alleged that the land for which the note was 
given belonged, at the time of lease and ever since, to certain 
persons who are now bringing suit against one of the defend- 
ants for damages, in having occupied the land under such 
lease, and that he is advised that they will recover; and that 
they deny that the plaintiff ever was their agent to lease, as he 

claimed to be, ete. ; other allegations were made in ref- 
(287) erence to the right of the defendants to the scale, but 

the course of the opinion renders it unnecessary to 
state them. No replication was filed. 

‘Upon the trial before the jury the Court refused to allow 
the defendants to go into evidence upon the subject of the 
title, or to show that at the time of giving the note it was 
agreed that it might be discharged in Confederate money. 
From these rulings the defendants appealed. 

The Court, however, allowed evidence to be given by the 
defendants as to the value of the rents of the land in question, 
From this ruling the plaintiffs appealed. 
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Verdict, and judgment below for $871.17, ete. 


Folk, for the plaintiffs. 
Clement, contra. 


Dick, J. The defendants, in their answer, allege that the 
note upon which the action was brought was given for the 
rent of a tract of land, which the plaintiffs had no power to 
demise. They further allege that an action has been com- 
menced against one of them by the owners of the land to 
recover damages for the unlawful possession held under the 
lease of the plaintiffs. 

These allegations in the answer, if true, constitute a good 
counter-claim, as it is a cause of action arising out of the 
transaction which induced the contract set forth in the com- 
plaint as the foundation of the plaintiffs’ claim. C. C. P., 
sec. 101. As these allegations of new matter in the answer, 
constituting a counter-claim, are not controverted by a reply, 
they are to be taken as true for the purposes of the action; 
C. C. P., see. 127; and his Honor, upon motion, might have 
given judgment for the defendants. 

His Honor heard the counter-claim set up in the answer, 
as upon demurrer, although a demurrer was not filed. The 
new rules of pleading ought not to be strictly enforced in this 
case, as the action was commenced so soon after the 
adoption of the Code of Civil Procedure ; and we take (288) 
it for granted that his Honor, in the exercise of his 
ample discretion, will allow the pleadings to be supplied and 
amended. We will consider the case as if the pleadings were 
regular, and presented the true issues between the parties. 

The lease, for which the bond was given, implied an obli- 
gation on the part of the plaintiffs to secure the defendants 
the possession and enjoyment of the demised premises, and 
to indemnify them against the demands which a paramount 
owner might claim as damages for unlawful occupation. The 
rent is dependent upon this implied obligation, and ought 
not to be collected until full indemnity is secured to the de- 
fendants. If our old system of jurisprudence were now in 
existence the defendants could obtain adequate relief in a 
court of equity. Their remedy now is to set up their equity 
as a counter-claim to the action of the plaintiffs. The Supe- 
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rior Courts have ample jurisdiction to adjust and determine 
the legal and equitable rights and liabilities of the parties 
to the action and all other persons interested in the subject- 
matter of the controversy. 

The defendants held possession of the land in question, 
and are liable for rent to the plaintiffs, according to the terms 
of the bond, or to the owners for damages; but not for both. 
It is evident that a complete and equitable determination of 
the controversy cannot be had without the presence of the 
owners of the land, and the Court below should cause them 
to be brought in before another trial. C. C. P., sec. 65. It 
may hereafter appear that the owners authorized the plain- 
tiffs to lease the land; and then there would be another con- 
tract to construe and determine. His Honor ean direct the 
proper issues to ascertain all the facts in the case, and then 
determine the rights and liabilities of the parties. If the 
plaintiffs had no authority to demise the land, they ought not 
to recover rent, and the bond sued on ought to be cancelled. 
The owners cannot recover on the bond, as they are not privies 

to the contract; but they are entitled to recover such 
289) damages as a jury may assess for the trespass of the 
defendants. 

If his Honor had ruled correctly upon the questions pre- 
sented by the defendants, the question as to the kind of cur- 
rency in which the bond sued on was solvable might not 
have arisen. The appeal of the plaintiffs must therefore be 
dismissed, as the question presented is not properly before 
us for adjudication. 

His Honor erred in refusing to allow the defendants to 
‘ sustain their counter-claim by proper evidence, and there 


must be a 
Per Curiam. Venire de novo. 


Cited: 8. c., post, 503; Matthews v. McPherson, 65 N. C., 
191; Dewey v. White, post, 230; Dunn v. Tillery, 79 N. C., 
500; Sims v. Goettle, 82 N. C., 272; Dempsey v. Rhodes, 
93 N. C., 127. 

















N. C.] JANUARY TERM, 1870. 





SLUDER Vv. ROGERS. 





FIDELIO SLUDER v. MINERVA ROGERS and others. 


1. The minor heirs of one who died before the adoption of the Consti- 
tution of 1868 are not entitled to the homestead provided therein. 


2. NoTe.—A conveyance in trust to pay debts, made before the adop- 
tion of the Constitution, gives to the creditors secured a lien 
superior to the homestead. 


(Hill v. Kessler, 68 N. C., 487; McKeithan v. Terry, ante, 25, and Har- 
shaw v. Henderson, at chambers, cited and approved). 


Peririon by an administrator to sell lands, ete., heard by 
Henry, J., at Fall Term, 1869, of Buncomse. 

The intestate died before 1866, and the defendants, who 
were minors, and his heirs, claimed that they were entitled 
to a homestead in the lands to be sold, under the Constitution. 
His Honor gave judgment according to such claim, and the 
petitioner appealed. 


Boyden & Bailey, for the appellant. 
Phillips & Merrimon, contra. (290) 


Reaper, J. It has been decided that the homestead exemp- 
tion is applicable to debts existing before the adoption of the 
Constitution, debts not being a lien upon the debtor’s prop- 
erty. Hill v. Kessler, 63 N. C., 487. 

At this term it has been decided that the exemption is 
not applicable when the land had been levied on before the 
adoption of the Constitution, the levy creating a lien, ete. 
McKeithan v. Terry, ante, 25. In an application to me at 
chambers a few days ago, in the case of Harshaw v. Hender- 
son, in Rowan Superior Court, for an injunction to restrain a 
trustee from selling land to pay debts under a deed executed 
before the adoption of the Constitution, I decided against 
the application, upon the ground that the conveyance was 
a lien to the amount of the debts secured, and that the 
homestead exemption did not apply. In this I had the 
concurrence of my associate Justices of this Court, whom 
I consulted. 

These cases seem to be decisive of the case before us. 
Upon the death of the father before the adoption of the Con- 
stitution, his lands descended to his children, his heirs, cum 
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onere—charged with the father’s debts, to the extent of such 
debts after the personal property was exhausted. They had 
no power to sell it, and it was assets, which might be applied 
by the administrator. Rev. Code. 

These heirs, minor children, are not entitled to a home- 
stead in the land descended to them from their father, as 
against their father’s debts. They would be as against their 
own debts. So they would be as against their father’s debts 
if he had died after the adoption of the Constitution. 

Per Curiam. Judgment reversed. 








(291) 
PARKER & GATLING v. W. H. SMITH. 


1. A judgment by default, in an action for goods sold and delivered, 
operates as an admission by the defendant of a cause of action, 
and that the plaintiff is entitled to nominal damages; but it does 
not relieve the plaintiff from the necessity of proving the delivery 
of the things alleged to have been sold and delivered, and their 
value: 

2. Therefore, in such case the defendant may prove that such things 
never were delivered. 


(Garrard v. Dollar, 49 N. C., 175, cited and approved). 


Assumpsit, for goods sold and delivered, tried before 
Watts, J., at Fall Term, 1869, of Hatrrax. 

Judgment had been taken by default against the defend- 
ant, and upon the inquiry by the jury as to the damages, 
the defendant offered to prove that none of the goods charged 
had ever been delivered. The plaintiffs excepted. 

His Honor being of the opinion that, although the defend- 
ant could contest the amount of damages, he was estopped 
by the judgment from disputing that the articles had been 
delivered, excluded the evidence. 

Verdict for the plaintiffs ; rule, ete. ; judgment, and appeal. 


Barnes and Walter Clark, for the appellant. 
Rogers & Batchelor, contra. 


Dick, J. When a defendant suffers a judgment to go by 
default he admits the cause of action. If the action is on a 
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single bond, a covenant for the payment of money, bill of 
exchange, promissory note, or a signed account, the judg- 
ment is final, and the Clerk ascertains the interest due by 
law, without a writ of inquiry. Rev. Code, ch. 31, sec. 91. 

When the action sounds in damages, as in assumpsit, cov- 
enant, trespass, etc., a judgment by default is only interloc- 
utory, and the amount of damages must be ascertained by a 
jury, upon a writ of inquiry. 1 Tidd. Pr., 573, 580. 

If the plaintiff’s claim for damages is precise, and (292) 
fixed by an agreement of the parties, or can be ren- 
dered certain by mere computation, there is no need of proof, 
as the judgment by default admits the claim. Garrard v. 
Dollar, 49 N. C., 175. In actions where the measure of dam- 
ages is to be given by the jury, the assessment must be made 
upon the proofs introduced by each party, and the onus of 
proof as to the amount of the damages is upon the plaintiff ; 
as a judgment by default admits something to be due, but not 
the amount. 

The case before us is an action of assumpsit, for goods, 
wares and merchandise sold and delivered, and the specific 
articles are not set forth in the declaration. The judgment 
by default admitted the cause of action, and the plaintiffs 
were entitled to nominal damages without introducing any 
proof; but in seeking substantial damages they were not re- 
lieved from the necessity of proving the delivery of each arti- 
cle, and the value thereof. 3 Chit. Gen. Pr., 673; 2 Burr., 
907. 

Upon this inquisition the defendant was at liberty, by 
cross-examining the plaintiffs’ witnesses, and by other evi- 
dence in reply, to disprove anything which was necessary for 
the plaintiffs to establish in order to ascertain their damages. 
On the trial “the plaintiffs introduced evidence to prove the 
sale and delivery of the goods,” ete., and his Honor erred in 
refusing to allow the defendant to introduce evidence in re- 
ply. The plaintiffs were only entitled to such damages as the 
jury would assess, after hearing the proofs of both parties to 
the action. There must be a venire de novo. 

Per Curtam. Reversed. 


Cited: Parker v. House, 66 N. C., 376; Merwin v. Bal- 
lard, Id., 400; Adrian v. Jackson, 75 N. C., 538; Wynne v. 
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Prairie, 86 N. C., 77; Rogers v. Moore, Id., 87; Roulhac v. 
Miller, 90 N. C., 176; Anthony v. Estes, 101 N. C., 546; 
Williams v. Lumber Co., 118 N. C., 936; Osborne v. Leach, 
133 N. C., 482; Junge v. MacKnight, 137 N. C., 290; Scott 
v. Life Assn., Id., 522. 








(293) 
GEORGE W. SWEPSON vy. A. T. SUMMEY. 


1. Where the terms of a contract are certain, their construction is for 
the Court, not for the jury. 


2. Where a negotiation was pending for the settlement of a debt of 
about $30,000, and a question arose as to what would be the exact 
balance after applying certain payments, etc.—such balance hav- 
ing been assumed by the parties to a certain amount—it was also 
agreed that if it were not more than that, a few hundred dollars 
either way should not matter: Held, that, considering the amount 
of the whole debt, $2,160 might be included in the expression @ 
few hundred dollars. 


Assumpsit, tried before Henry, J., at December Special 
Term, 1869, of Buncompe. The facts appear sufficiently in 
the opinion of the Court. 

There being a dispute as to what the parties meant by the 
verbal contract between them, as to the expression of which 
there was no dispute, his Honor left it to the jury to say 
what that meaning was. 

Verdict for the defendant, ete., and appeal by the plaintiff. 


Phillips & Merrimon, for the appellant. 
No counsel contra. 


Reape, J. Where the terms of a contract are certain, and 


there is no evidence that the terms were used in any other 
than their ordinary sense, the construction or legal effect is 
for the Court, and not for the jury. 

It was error, therefore, to leave the construction of the con- 
tract to the jury. This error could be cured, however, if the 
jury had found correctly ; but such is not the fact. 

The defendant having paid to the plaintiff all of a certain 
debt, supposed to be $30,000, except a supposed remainder 
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of $5,500, it was agreed that the supposed remainder should 
be paid with $2,500, in such notes—currency—as the plain- 
tiff’s attorney would receive. It was then suggested that 
the remainder might be more than $5,500, and thereupon 
it was agreed that a few hundred dollars either way would 
make no difference, and it should be settled on the 

same basis as the $5,500. It turned out that the re- (294) 
mainder was $2,160 more than was supposed, and 

then the defendant said that his promise did not embrace so 
large a remainder, and declined to pay more of the excess 
than $350, but offered to pay ten cents in the dollar upon the 
excess of the remainder over the $350. 

It is evident that the agreement was that the remainder 
of the debt, whatever it might be, was to be paid; there is 
nothing to indicate that any portion of the debt was to re- 
main unpaid. But then it is said that the defendant’s promise 
was only of “a few hundred,” and that $2,160 are beyond 
that. ’ 

The answer is that the sum was purposely left indefinite 
in order that it might embrace the whole. And why may 
not “‘a few hundred” embrace twenty-one hundred, when 
dealing with so large an amount as three hundred hundred ? 
It is only as two is to thirty. If the parties had been set- 
tling a three-hundred-dollar debt, and the promise had been 
that an uncertain remainder of a few dollars should be paid, 
would it be pretended that a few dollars would not embrace 
twenty-one dollars, especially when the remainder is to be 
paid at the rate of fifty cents in the dollar ? 

There is error. 

Per Curram. Venire de novo. 


Cited: Lee v. Knapp, 90 N. C., 174. 
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(295) 
DOE ex dem. of H. E. MELTON vy. WILLIAM MONDAY. 


In a grant to one Blount there was an exception of “13,735 acres of 
land, entered by persons whose names are hereunto annexed” ; 
among such names was that of “Gabriel Ragsdale, 100 acres”; 
it was shown that this 100 acres was afterwards surveyed and 
granted to one Williams, under whom the plaintiff claimed: Held, 
that thereby the exception in the Blount grant as regards the 
100 acres became as certain as if set out by metes and bounds. 


(Waugh v. Richardson, 30 N. C., 470, and McCormick v. Monroe, 46 
N. C., 13, cited, distinguished and approved). 


EsrcrMent, for 100 acres of land, tried before Henry, J.. 
Spring Term, 1869, of Buncomsg. 

The plaintiff made title by a grant from the State to one 
Williams, describing the land, and referring to an entry of 
the same by Gabriel Ragsdale. The defendant claimed under 
an older State grant to one Blount. 

The plaintiff showed that the Blount grant excepted from 
its operation “13,735 acres of land entered by persons whose 
names are hereunto annexed,” and among those names was 
that of “Gabriel Ragsdale, 100 acres”; and that this was the 
entry under which Williams obtained his grant. The de- 
fendant submitted that such exception was void for uncer- 
tainty. 

His Honor being of this opinion, there was a verdict 
for the defendant, and the plaintiff appealed. 


F. H. Busbee, for the appellant. 
Phillips & Merrimon, contra, 


Pearson, C. J. We are of opinion that the exception in 
the grant to Blount is valid in respect to the land set out in 
the declaration. The grant has this exception, “13,735 acres 
of land, entered by persons whose names are hereunto an- 
nexed.”” Among the list of names is that of “Gabriel Rags- 
dale, 100 acres.” This 100 acres is described in the entry 

according to the statute, with certainty to a certain 
(296) intent in general. A survey is afterwards made, by 

which the land is described with “certainty to a cer- 
tain intent in every particular,” and a grant issues therefor 
to Williams, which refers to it as the one hundred acres en- 
tered by Ragsdale. 
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By these references the exception of the one hundred acres 
in controversy is made as certain as if the land had been set 
out in the grant to Blount by metes and bounds. In Waugh 
v. Richardson, 30 N. C., 470, it is held that an exception of 
5,000 acres in a large grant is void for uncertainty. In Me- 
Cormick v. Monroe, 46 N. C., 13, it is held that an exception 
of 250 acres previously granted, the former grant not being 
offered in evidence, is void for uncertainty. But it is said 
the exception might have been aided and made valid by means 
of the former grant, had it been produced. In our ease all 
uncertainty is avoided by direct reference to the entry of 
Ragsdale and the subsequent survey and grant to Williams; 
so it is the same as would have been the case in McCormick 
v. Monroe had the exception been of 250 acres previously 
granted to...... , setting out the name of the grantee. 

His Honor erred in setting aside the verdict and entering 
judgment for the defendant. That ruling is reversed, and 
judgment will be entered for the plaintiff upon the verdict. 

‘Per Curiam. Reversed. 


Cited: Robeson v. Lewis, post, 738; Gudger v. Hensley, 
82 N. C., 485; Scott v. Elkins, 83 N. C., 426; Brown v. 
Rickard, 107 N. C., 644; Mfg. Co. v. Frey, 112 N. C., 161; 
Hemphill v. Annis, 119 N. C., 519. 
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DOE ex dem. ISAAC 8S. LINKER vy. J. A. LONG. 


1. A freehold estate in lands, once vested by deed, cannot be divested 
by a subsequent redelivery of such deed to the vendor, even 
where such redelivery is accompanied by an (here, unsealed) 
endorsement signed by the vendee, to the effect, “I transfer the 
within deed to W. F. T. again.” 


2. Such endorsement furnishes evidence of an agreement to recon- 
vey, which might be enforced by a court of equity, upon a proper 
application in any case which (like the present) was pending at 
the time that the C. C. P. was adopted. 


(Gaither v. Gibson, 63 N. C., 93, cited and approved). 


EsrctrMeEnt, tried before Logan, J., at Fall Term, 
(297) 1869, of Caparrus. 

The lessor of the plaintiff claimed under a deed to 
himself, executed 6 November, 1852, by one W. F. Taylor. 
It ‘was shown that this deed was redelivered by Linker to 
Taylor, 11 May, 1853, with an endorsement signed by 
Linker: “I transfer the within deed to W. F. Taylor again,” 
and that Taylor, now: dead, and those who claimed under 
him, had remained in possession to the time when this action 
was brought, 4 April, 1860. It also appeared that the de- 
fendant had been compelled, by order of the Court 27 Novem- 
ber, 1869, to file said deed with the Clerk, so as to enable the 
lessor of the plaintiff to have it registered—which was done. 

Ilis Honor excluded the deed as evidence.of title in the 
plaintiff. The plaintiff excepted, and submitted to ‘a non- 
suit, and appealed. 


Wilson, for the appellant. 
R. Barringer, contra. 


Pearson, C. J. “His Honor refused to let the deed be 
read to the jury as evidence of title in the lessor of the plain- 
tiff.” There is error. 

This ruling is based upon the idea that, as it appears from 
the endorsement upon the deed that it had been redelivered 
by the bargainee to the bargainor, the legal effect of this 
writing on the back was to nullify the deed, and make it as 
if it had never been executed. By force of the deed, and the 
operation of the Statute 27 Hen. VIII., an estate of freehold 
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of inheritance was vested in Linker on 6 November, 1852. 
The question is, Has that estate been divested by any convey- 
ance, or means, known to the law ¢ 

Suppose that deed, upon 11 May, 1853, had been cancelled, 
torn up, or burnt, by consent of both parties; the estate would 
not have been thereby revested in Taylor; for, by the common 
law, a freehold estate in land can only pass by livery 
of seizin—under the statute of enrollments, by “deed (298) 
of bargain and sale indented and enrolled,” and under 
the Act of 1715, by “deed duly registered”—so, the freehold 
having passed to L inker, could only be passed from him, 
either to a third person or to Taylor, by some kind of convey- 
ance known to the law. A will, being ambulatory, may be 

revoked by cancellation; a covenant or agreement, being in 
fideri—a thing to be done—by cancellation or by deed of 
defeasance, which may be exeeuted after the covenant. But 
a conveyance of a freehold estate of inheritance, being a thing 
done, cannot be undone by cancellation, or in any other mode, 
and the estate can only be revested by another conveyance ; 

unless a condition or deed of defeasance executed at the same 
time, and as a part of the conveyance, be annexed to the 
estate, giving to it a qualification by which it may be defeated. 
For illustration, a mortgage is a conveyance on condition. 
If the money be paid at the time fixed, the estate is revested 
in the mortgagor; but if the condition be not performed by 
payment at the day, the estate becomes absolute, and although 
the money be paid and accepted afterwards, the estate can 
only be revested by another conveyance. 

It was properly conceded on the argument that the writing 
upon the face of the deed did not amount to a conveyance. 
But it was said (and in this conclusion we presume his Honor 
concurred) that the writing on the deed shows that the par- 
ties did not look upon the matter as closed at the time of the 
execution of the deed, and the subject was left open for future 
arrangement. 

The question, Can a freehold estate be divested by a deed 
of defeasance executed after the estate has vested? is settled. 
sut in our case the question is not presented, for the writing 
on the back of the deed was not sealed or delivered as a deed ; 
and a defeasance by which to defeat a deed must be by deed: 
eo ligamine quo ligatur. The only effect that can be allowed 
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to this writing is, that it furnishes evidence of an agreement 
to reconvey, which a court of equity would enforce by 

(299) a decree for specific performance, provided it be sup- 
ported by a valuable consideration. 

Under the operation of the Code of Civil Procedure it may 
be that this equity can be enforced in an action for the land, | 
under the rule, ““Equity considers that to be done which ought 
to be done” ; but as this action was commenced under the old 
mode of procedure, that short-hand way of doing justice does 
not apply, and his Honor erred in not leaving the defendant 
to work out the equity by a bill for specific performance and 
an injunction restraining the plaintiff from taking out a writ 
of possession. (Gaither v. Gibson, 63 N. C., 93. 

On first impression it occurred to us that possibly the ends 
of justice would have been met and cireuity of action avoided 
had his Honor refused to allow the deed to be registered ; 
that course would have been better than to refuse to let the 
deed be read to the jury after it had been registered and the 
legal title had, by relation, vested in Linker from the sale of 
the execution of the deed. 

After reflection we are satisfied it was best to give both 
sides a fair showing, by allowing the deed to be registered, as 
the ceremony of registration will not at all impair the pre- 
sumption arising from the long possession of Taylor and the 
silent acquiescence of Linker. 

Per Curiam. Venire de novo. 


Cited: Linker v. Long, 67 N. C., 152; Hare v. Jernigan, 
76 N. C., 474; Wharton v. Moore, 84 N. C., 481; Brown v. 
Davis, 109 N. C., 26; Tunstall v. Cobb, Id., 327; Hodges v. 
Wilkinson, 111 N. C., 63; Hargrove v. Adcock, Id., 169. 
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ELIJAH WINSTON v. EDWARD DALBY. 


A covenant not to prosecute the suit ta judgment against him, given 
to one of two makers of a promissory note, upon consideration of 
his having, pending such suit, paid a part of the note sued upon, 
does not extinguish the debt as to the other maker. 


Dest, before Watts, J., Fall Term, 1869, of Gran- 
VILLE. (300) 

The suit was upon a promissory note, signed “Dalby 
& Bullock,” which was the name of a firm in which the 
defendant and one John D. Bullock were partners. The 
suit was originally against both, but whilst it was pending 
Bullock paid one-half of the principal, and a nol. pros. was 
taken as to him, and an instrument under seal executed by the 
plaintiff to him, acknowledging the receipt of the money, and, 
in consideration thereof, covenanting with him “that I will 
not prosecute to judgment a suit now pending in the Superior 
Court of Granville County against him upon a promissory 
note,” ete., being that in suit. 

The question was whether the effect of such instrument 
was to discharge the defendant. 

His Honor was of opinion that the defendant was dis- 
charged, and gave judgment accordingly, and the plaintiff 
appealed. 


_ Rogers & Batchelor, for the appellant. 
No counsel contra. 


Serrie, J. We are of the opinion that the instrument 
given by the plaintiff to Bullock does not amount to a release. 
It operates in the nature of a covenant not to sue. 

Upon an examination of the authorities it will be found 
that the courts have been slow to adopt the doctrine that a 
covenant not to sue may operate as a release, and have only 
permitted such covenants to have that effect in order to avoid 
circuity of action. 

In Dean v. Newhall, 8 T. R., 168, it is held that the obli- 
gee, who had covenanted not to sue one of two joint and sev- 
eral obligors, might stfe the other, although a release to one 
would have been a bar as to both. 
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The same point is decided in Hutton v. Eyre, 1 E. C. L., 
385, where the debt was a joint one, and not joint and 

(301) several; and Gibbs, C. J., says: ‘We think the rule, 
that a covenant not to sue operates as a release, applies 

only to cases where the covenantor and covenantee are single.” 

Upon the authority of these cases, and of Walmsly v. 
Cooper, 39 E. C. L., 51, the text-writers lay it down that a 
covenant not to sue has not the effect of a release in discharg- 
ing a co-contractor. 1 Archb. N. P., 191; 1 Tidd., 10. 

No question was raised before us as to whether this debt 
was joint or several, nor do we think there could have been, 
for our statute provides that “‘in all cases of joint obligations 
or assumptions of co-partners in trade or others, suits may 
be brought and prosecuted on the same against all or any 
number of the persons making such obligations, assumptions 
or agreements.” Rev. Code, ch. 31, see. 84. 

The judgment of the Superior Court is reversed, and judg- 
ment entered here in favor of the plaintiff, according to the 
case agreed. . 

Per Curiam. Judgment reversed, ete. 


Cited: Evans v. Raper, 74 N. C., 645; Sandlin v. Ward, 
94 N. C., 496. 





JOHN P. H. RUSS v. W. B. GULICK and others. 


1. Where a complaint charges that money used in a certain transac- 
tion was that of A, and not (as A and B claimed it to be) that of 
B, answers by A and B that the money advanced by the latter 
was “money under his control, and was not the money of A,” 
were held to be evasive and unsatisfactory in not stating whether 
or not such money was placed under the control of B through any 
agency of A. 


2. The transaction being the contribution of their respective propor- 
tions of a debt by two co-sureties, of whom A was one and the 


plaintiff the other: Held, that an admission by A and B of their ‘ 


purpose to compel the plaintiff to pay the whole debt, was an 
equity confessed, and their setting up, as their justification there- 
for, an agreement by said co-surety, made after their engagement 
as sureties, whereby the plaintiff was to pay the whole, was mat- 
ter in avoidance of such equity, and soenot to be noticed at this 
particular stage of the proceedings, viz., a motion to vacate an 
injunction. 
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Insunction, before Watts, J., upon a motion to 
vacate, at Fall Term, 1869, of Waxe. (302) 

The action sought an injunction, ete., against a 
judgment and execution, and alleged: 

1. That the plaintiff and one High had executed a note pay- 
able to the defendant Gulick, as cashier, etc., in the character 
of sureties for one Hutchings. 

2. That after judgment had been obtained and execution 
taken out upon such note, the sureties above named paid, each, 
2 January, 1869, one-half of the same, excepting costs, and 
that plaintiff paid, besides, one-half of these, thus satisfying 
the oe except as to one-half of such costs, 

. That High, who paid after the plaintiff had paid his 
ms procured Gulick to convey the judgment to one York, 
who claims that the money advanced to pay High’s propor- 
tion was really his, and now, as purchaser of such judgment, 
is endeavoring to compel the plaintiff to pay the other half to 
him. 

4. That the money advanced by York was really High’s, 
and the transfer to York was unauthorized in Gulick, whose 
judgment had been satisfied, ete. 

High answered, denying that he had paid, or that York 
with his money had paid, the one-half of the judgment men- 
tioned in the complaint; and stated that, at his request, York 
had purchased the judgment by paying for it money of which 
he (York) had control, and which was not High’s; and that 
this was done in order to compel Russ to carry out an agree- 
ment, between himself and High by which the former was to 
pay the whole of the note given by them as sureties. 

York also answered, and his account of the purchase of the 
judgment was in the same language as that used by High. 

Thereupon, on motion by the defendants, his Honor va- 


cated the order for an injunction theretofore made; and the 


plaintiff appealed. 


Rogers & Batchelor, for the appellant. (303) 
Fowle & Badger, contra. 


Pearson, C. J. The answer of York is not ingenuous 
and frank, but is unsatisfactory and evasive. He admits 
that he advanced the money at the instance of his co-defend- 
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ant High, but he says “the money was under his control, and 
was not the money of High.” Non constat that he did not get 
the money which was under his control through the agency of 

High. But be this as it may, the plaintiff has a clear 
(304) equity on the matter confessed. It is admitted that, 

at the first, the plaintiff and High were co-sureties, 
and that the plaintiff has paid his own half of the debt, and 
that the assignment to York was made with notice and for the 
purpose of enabling York, by means of the legal title in the 
judgment standing in the name of Gulick, whose legitimate 
business it was to receive the proceeds and not to assign the 
judgment, to force the plaintiff to pay the other one-half of 
the debt. 

So we have a case of combination and confederacy to 
adopt means whereby the burden of the payment of the 
whole debt is to be put on one of the sureties. This contriv- 
ance is justified on the ground that, by an arrangement be- 
tween the plaintiff and High made after they had entered 
into the relation of co-sureties, Russ was to pay the whole 
debt. In other words, new matter is alleged in avoidance 
of the original liability of High to pay one-half of the debt; 
but this allegation, in the stage of the case now presented, 
is not supported by proof, and allegation without proof is 
like proof without allegation—the Court cannot take notice 
of it. 

There is error. Decretal order below. 

Per Curram. Reversed. 





(305) 
THE STATE v. WYATT PERRY. 


A “pasture-field” is not “cleared ground under cultivation” within the 
meaning of the statute (Rev. Code, ch. 48, sec. 1), requiring 
planters to keep around such ground a fence at least five feet 
high. 


(State v. Allen, 35 N. C., 56, cited and approved). 


InpicTMENT, for an unlawful fence, tried before Cannon, 
J., at Fall Term, 1869, of Asner. 
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STATE v. PERRY. 





No other statement is required than is to be found in the 
opinion. 
Verdict, Guilty; rule, ete. ; judgment, and appeal. 


Malone and Clement, for the appellant. 
Attorney-General, contra. 


Sertie, J. “Every planter shall make a sufficient fence 
about his cleared ground under cultivation, at least five feet 
high,” ete. Rev. Code, ch. 48, see. 1. 

“All persons neglecting to keep and repair their fences 
during crop-time, in the manner required by law, shall be 
deemed guilty of a misdemeanor.”” Rev. Code, ch. 34, sec. 41. 

The indictment is founded upon the above enactments. 
Tt was in evidence that the fence in question enclosed “a pas- 
ture-field,” and it was admitted that it was not five feet high ; 
but it was insisted that the statute did not embrace this case, 
as the land was not cultivated. 

His Honor instructed the jury that “if the land’ enclosed 
had been sown in grass by the defendant, and used by him 
exclusively for his own stock and to the exclusion of other 
people’s, it would be such a cultivation as was intended by 
the statute, and the defendant would be guilty.” We are 
unable to see any evidence tending to show that the land in 
question had ever been sown in grass, and therefore there is 
nothing to support the charge. 

Passing by this objection, however, we do not think that 
a pasture-field is “ground under cultivation” within 
the meaning of the statute. It cannot be contended (306) 
that a planter would be indictable for a failure to make 
a fence five feet high around a woods pasture, for the statute 
only requires him to keep such a fence around his “cleared 
ground under cultivation.” Why should a cleared pasture 
be a greater favorite in the eye of the law than a woods pas- 
ture? Our conclusion is that the statute does not embrace 
mere pastures of either kind. 

Pastures of both kinds are protected by the Rev. Code, 
ch. 34, see. 103, which enacts that “If any person shall un- 
lawfully and wilfully burn, destroy, pull down, injure or 
remove any fence, wall or other enclosure, or any part 


271 














IN THE SUPREME COURT. [ 64 





STATE v. PERRY. 





thereof, surrounding or about any yard, garden, cultivated 
field or pasture, ete., every person so offending shall be deemed 
guilty of a misdemeanor.” It will be observed that the law 
makes a distinction between tearing down and not building 
up fences, and is much more exacting when it treats of the one 
than of the other. In the first instance, the wrongful removal, 
by any person, of any fence, or any part thereof, surrounding 
or about any yard, garden, cultivated field, or pasture, or 
about any church, graveyard or factory, or other house in 
which machinery is used, is made a misdemeanor. In the 
second instance, the injunction is only to every planter to 
make a sufticient fence about his cleared ground under cul- 
tivation, and his failure to do so subjects him to the payment 
of all damages which may be recovered against him before a 
justice of the peace for injury done to stock while trespassing 
upon his enclosed ground, when his fence shall be adjudged 
insufticient by two freeholders, who shall also ascertain and 
assess the damages. A neglect to keep and repair fences 
“during crop-time” is alone made a misdemeanor punishable 
by indictment. This view does not conflict with State v. 
Allen, 35 N. C., 36, which was an indictment for removing 
a fence around the cultivated land of the prosecutor. It is 

there held that it was not necessary to the conviction 
(307) of the defendant that there should be something actu- 

ally growing in the field at the time of the removal of 
the fence; the fact that the field was in due course of culti- 
vation was sufficient. 

The present system of fence laws has been upon our stat- 
ute-books for many years, and yet it is a notorious fact that 
it has entirely failed to carry out the purposes for which 
it was designed. The experience and observation of every- 
one teaches him that not more than one planter in every 
hundred pays any attention to the law requiring him to make 
a sufficient fence around his cleared farm under cultivation. 

It is a rare thing to see an indictment for this offense in 
our courts, without finding a cross-indictment upon the prose- 
eutor, for, in ninety-nine cases out of every hundred, they 
are in pari delicto. A system which has failed after a long 
and fair trial to make its impress upon the country must be 
defective. 

Per Curtam. Venire de novo. 
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ISAAC WHITESIDES v. W. W. GREEN, admr., ete. 


1. A suit had been brought to Spring Term, 1867, and the docket at 
that term showed that an incipitur was required by the defend- 
ant before pleading; upon the docket was also this entry: “Plain- 
tiff charges for keeping his mother-in-law” ; no pleas were entered 
until the case was called for trial at Fall Term, 1869: Held, that 
as the Court could not tell whether the entry “plaintiff charges,” 
ete., at Spring Term, 1867, was the incipitur required, or was, by 
its vagueness, the occasion of calling for an incipitur; and also, 
considering the subsequent action of the parties respectively, it 
could not be said that the defendant had impaired his right to 
plead at Fall Term, 1869, and therefore that it was erroneous 
in the Judge below -to restrict him in the exercise of such right 
(ex. gr.) by refusing to allow him to plead the general issue. 





Nala Sn - 


2. An administrator, upon an issue in regard to assets, cannot tes- 
tify to a transaction betwixt himself and his intestate, whereby 
a prima facie indebtedness of his own to the estate was dis- 
charged; he may, however, testify as to transactions by himself, 
after the death, which relieve him from the charge of having 
i assets in hand. 


Assumpsit, before Logan, J., Fall Term, 1869, of (308) 
CLEVELAND. 

The action had been brought to Spring Term, 1867, and at 
that term an incipitur was demanded by the defendant before 
pleading, and an entry was made upon the docket, “Plaintiff 
charges for keeping his mother-in-law.” No other steps were 
taken by either party until Fall Term, 1869, when the cause 
was called for trial. At that time the plaintiff asked for 
judgment for want of a plea, which the Court refused. The 
defendant purposed thereupon to plead the general issue, but 
the Court would not permit it. The pleas put in were in 
denial of assets. 

As part of his proof upon these issues the plaintiff showed 
by one Lattimore that the latter had seen among the papers 
of the intestate, after her death, a receipt for $200, given to 
her by the defendant. In reply, the defendant offered to 
testify that he had repaid this money to his intestate before 
her death, and also, that after her death, as administrator, 
he had exhausted the assets by such and such payments. His 
Honor excluded this testimony upon both points, and the de- 
fendant excepted. Some other points were made, which the 
opinion renders it unnecessary to state. 
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Verdict for the plaintiff; rule, ete. ; judgment, and appeal. 


Bynum, for the appellant. 
Phillips & Merrimon, contra. 


Ropman, J. The difficulty of deciding the first point 
made in this case arises partly from the indefinite way in 
which the facts are stated and partly from the uncertainty 

which always attends a question of how far parties 
(309) have waived or lost their rights by omitting, through 

courtesy or indulgence, to claim them in due time or 
manner. 

The Act of 1868-’69, ch. 112, sec. 80, by its terms is con- 
fined to cases in which administrators had already pleaded; 
we think, therefore, it has no application in this case. We 
must determine this case by inquiring what were the rights 
of the parties according to the course of practice in the Supe- 
rior Courts, before The Code, and then how far those rights 
had been waived by not being asserted in due time. The law 
(previous to the C. C. P.) required a plaintiff to file his dec- 
laration within the first three days of the appearance term, 
and on his failure the defendant might move to dismiss the 
action for want of prosecution. The defendant might dis- 
pense with a written declaration altogether, and the course 
among the bar was to consider that he did so unless he gave 
the attorney of the plaintiff some notice to the contrary. As 
the defendant could require a formal declaration, it follows 
that he could also require a declaration, which, while stating 
the plaintiff’s case with sufficient fullness to be intelligible to 
the defendant, need not be formal; and this is what we under- 
stand to be meant by an “incipitur.” 

But while the defendant might move to dismiss the action 
for want of a declaration, he was not bound to do so. He 
might give the plaintiff a longer time to file it in; but unless 
he dispensed with one, expressly or by presumption, he was 
not bound to plead until it was filed. The writ in this action 
was returned to Spring Term, 1867, and at that term the 
record shows the following entry on the docket in the case: 
“Plaintiff charges for keeping his mother-in-law,” who was 
the intestate of the defendant. The case states that at the 
appearance term “an incipitur in writing was required and 
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placed upon the docket.” The difficulty is in saying whether 
the entry showh on the docket was placed there after the call 
for an incipitur, and was accepted by the defendant as a satis- 
factory response to his demand, or whether the de- 

mand for the incipitur was made after the entry on (310) 
the docket, and by reason of the vagueness of that 

entry, and was meant to require a fuller statement of the 
cause of action in the nature of a bill of particulars. Unless 
the defendant accepted this entry in lieu of a declaration, he 
was not bound to plead. As to whether he did accept it, no 
decisive inference can be drawn from the conduct of the 
parties, at the appearance term, or afterwards. The de- 
fendant did not. distinetly object to the entry and require a 
further statement, nor did the plaintiff move for judgment 
for want of a plea until Fall Term, 1869, when the defendant 
offered to plead. We do not think that the mere delay to 
plead by the defendant is such a clear proof of his having 
waived his right to a fuller statement of the plaintiff’s cause 
of action as to deprive him of the right to plead, and to entitle 
the plaintiff to a judgment for want of a plea, at Fall Term, 
1869. If the defendant had then right to plead at all, the 
right existed unimpaired, and the Judge had no right to put 
him on terms, or to limit the exercise of his right by any con- 
ditions, as he would have had if the defendant had lost his 
right and was asking for an indulgence. We think, there- 
fore, that upon this ground the defendant is entitled to a 
venire de novo, and to be allowed to plead the general issue. 

As, probably, the questions respecting the mode of proving 
the contents of the alleged receipt and the certificate from 
Clerk of York District will not be raised upon another trial, 
it is unnecessary to say anything upon them. 

The question, however, respecting the competency of the 
defendant as a witness is of a different character, and as the 
question may be of frequent occurrence, and we think it clear, 
we see no objection to expressing an opinion. It was said 
at the bar that there appeared to be a repugnance between 
ch. VI and ch. VII of Title XIV in the Code of Civil Pro- 
cedure. It does not appear so to us. The provisions of ch. 
VI authorize one party to a suit to examine the adverse 
party, and a plaintiff or defendant to examine a co-plaintiff 
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(311) or a co-defendant, and are confined to cases of that 

sort. Ch. VII provides for a party becoming a wit- 
ness for himself. _ Sec. 343, in the first sentence, confers the 
power generally; the proviso (omitting all the words that do 
not. bear on this case) may be read as follows: Provided, that 
no party to an action shall be examined in regard to any trans- 
action with a person since deceased, as a witness against the 
administrator, ete., of the deceased, when the witness has or 
has had an interest to be affected. But when the adminis- 
trator shall testify in his own behalf (meaning, of course, in 
behalf of the estate) in regard to such transactions, then all 
other persons not otherwise incompetent may do so. When 
thus read, stripped of the verbiage inserted in order to make 
the rule applicable to a large number of analogous cases, it 
seems sufficiently clear and reasonable. No interested party 
shall swear to a transaction with the deceased, to charge his 
estate, because the deceased cannot swear in reply. If, how- 
ever, the representative of the deceased will swear to such a 
transaction, to benefit the estate, fair play requires the rule to 
be altogether dispensed with. 

Let us apply the rule to this case. The plaintiff sought to 
charge the defendant with assets by proof of the accountable 
receipt for $200. The defendant, under the proviso, could 
not discharge himself by testifying to any transaction or com- 
munication with the deceased, because he had an interest to 
be affected, although he was not swearing against the estate 
of the deceased, which meets the spirit and meaning of the 
proviso. 

As far as the defendant offered to testify for that purpose, 
his evidence was properly excluded. But there is no prohi- 
bition against the defendant testifying as to any matter other 
than a transaction or communication with the deceased, and 
although the mode of taking an administration agcount by 
an examination of the administrator before the jury is incon- 
venient, and the Judge might have ordered a reference, yet 

it is not illegal or unprecedented. The only objection 
(312) which ever existed to an administrator testifying as to 

his assets in his own behalf was his interest, and that 
the statute has removed. 


There must be a * ois 
Per Curiam. Venire de novo. 
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Cited: Meroney v. Avery, post, 313; Peoples v. Maxwell, 
post, 315; Halyburton v. Dobson, 65 N. C., 90; Gray v. 
Cooper, Id., 184; Andrews v. McDaniel, 68 N. C., 386; 
Ballard v. Ballard, 75 N. C., 193; Lockhart v. Bell, 90 N.C., 
504; Watts v. Warren, 108 N, C., 522. 





T. J. MERONEY vy. ALPHONSO C. AVERY, exr., etc, 


Objections to the competency of testimony must be taken in due time; 
if not, they are waived: Therefore, where a party was allowed 
to testify, upon examination in chief, to a conversation between 
himself and the defendant’s testator, and during the cross-exami- 
nation the defendant objected to the competency of such testi- 
mony and asked that it might be excluded: Held, that although 
incompetent, the objection to its reception came too late. 


(Whitesides v. Green, ante, 307, cited and approved). 


Assumpsit, before Cloud, J., Fall Term, 1869, of Rowan. 

Upon the trial the plaintiff was introduced and testified, 
without objection, as to a conversation between himself and 
the testator in regard to the cause of ‘action; upon his cross- 
examination he was asked if he were not plaintiff, and 
if Isaac T. Avery, the testator of the defendant, were not 
dead. Upon his answering in the affirmative, the defendant 
objected to the competency of his evidence as to the conver- 
sation. 

His Honor held that all objection had been waived, and 
refused to exclude it. Afterwards the defendant testified in 
regard to the same conversation. 

Verdict for the plaintiff; rule, ete. ; judgment, and 


appeal. (313) 


Craige and Bailey, for the appellant. 
Boyden, Blackmer & McCorkle and Clement, contra. 


Ropman, J. The plaintiff was an incompetent witness 
to any transaction or communication with the testator of the 
defendant. C. C. P., sec. 343; Whitesides v. Green, ante, 307. 
But the objection was waived by not being taken in due time. 
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An objection must be taken as soon as its existence becomes 

known. 1 Stark. Ev., 114; 1 Greenl. Ev., 461. The intro- 

duction of the defendant afterwards cannot affect this case. 
Per Curiam. Judgment affirmed. 


Cited: S. v. Outerbridge, 82 N. C., 621; Macay, ex-parte, 
84 N. C., 66; Armfield v. Calvert, 103 N. C., 155; Quinn v. 
Lattimore, 120 N. C., 433. 








THE STATE ex rel. H. H. PEOPLES v. J. J. MAXWELL, admmr., 
ete., and others. 


1. The plaintiff in a suit is (by C. C. P., sec. 348) incompetent to 
prove that the intestate of the defendant actually signed a par- 
ticular paper, although he is competent to prove his handwriting. 


2. What was once said by the plaintiff to the administrator in rela- 
tion to acts or words of the deceased (introduced to get the ben- 
efit of admissions, deducible from a failure to deny, by the admin- 
istrator), when such acts or words were not within the personal 
knowledge of the administrator, is also incompetent. 


(Whitesides v. Green, ante, 307, cited and approved). 


Dest, before Logan, J., Fall Term, 1870, of Meck.Len- 
BURG, 


The action was upon the official bond of the intes- 

(314) tate, as constable, for failing to pay over money col- 

lected for the plaintiff, ete. Upon the trial the rela- 

tor was introduced to prove the execution of the receipt in 
question by the intestate. 

He was objected to by the defendants as incompetent, but, 
being admitted by his Honor, testified, “that he knew the 
handwriting of the deceased, and that the signature in ques- 
tion was his; that he saw the deceased sign the paper, ete. ; 
also, that he had a conversation with the defendant J. J. 
Maxwell, the father and administrator of the deceased, and 
told him that the deceased had admitted to him that he had 
collected the debts named in the receipt, ete., and thereupon 
that the defendant Maxwell had a partial settlement with 
him, and it would have been in full but for want of time, 
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Maxwell wishing to look at a certain paper connected with 
the settlement,” ete. The defendants excepted. 

Verdict for the plaintiff; rule, ete., and judgment. The 
defendants appealed. 


Wilson, for the appellants. 
R. Barringer, contra. 


-RopManx, J. The relator was introduced as a witness on 
his own behalf to prove the signature of the deceased con- 
stable to a memorandum, or receipt, for the claim in respect 
to which the breach was assigned. The Judge admitted him 
to prove “any acts of the deceased which it would be compe- 
tent to prove by any other witness, but not to prove the declar- 
ations of the deceased to him, nor any acts of the deceased 
between himself and the deceased alone.”’ The relator then 
testified that the deceased signed the receipt for the claims; 
he also testified that, in conversation with the defendant J. J. 
Maxwell, the administrator of the deceased, he told the ad- 
ministrator that the deceased had admitted to the witness 
that he had collected the debts mentioned in the 
receipt, and had made a partial payment, ete. (315) 

We had occasion, at this term, in Whitesides v. 
Green, ante, 307, to discuss pretty fully the competency of 
parties to actions, and others interested, “to testify in regard 
to any transaction or communication between such witness 
and a person at the time of such examination deceased.” C. 
C. P., see. 343. We think it was not competent for the 
relator in this action to prove that the deceased constable 
signed the receipt in question. He might have proved the 
handwriting of the deceased from his general knowledge of 
it; but to prove that the deceased signed the particular paper 
was to prove a “transaction” between the witness and the 
deceased, which was forbidden by see. 343. 

Our opinion on this point would entitle the defendants to 
a venire de novo, but as the competency of the subsequent 
testimony would probably again be a question, we think it 
our duty to consider that. The only ground upon which the 
competency of the conversation between the relator and the 
administrator of the deceased can be defended is that it 
amounted to an admission by the administrator of the truth 
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of the statements made in it by the relator. Admissions of 
parties are of course always competent. If one party to an 
action asserts a fact in the presence of the other, under cir- 
cumstances calling for a reply, and it is not denied, the silence 
must in general be taken as an assent. Qui tacet videtur 
consentire. 1 Greenl. Ev., 107a. But this principle must 
be limited to those assertions which relate to some part of 
which the opposite party may be supposed to have some knowl- 
edge. He might not believe the assertion, but if absolutely 
ignorant concerning the fact, he could not, in general, be 
called on to deny it. For this reason we do not think the 
omission of the administrator on the occasion mentioned to 
deny the statement made to him by the relator can be consid- 
ered an admission of its truth. The evidence of the conver- 
sation would therefore be incompetent, even if given by a 
disinterested witness, and apart from the objection that it 

came from a party, and purported to relate a transac- 
(316) tion and communication between the witness and the 

deceased. It was evidently an attempt by the relator 
to evade the prohibition contained in sec. 343, and indirectly 


to get in his statement not under oath. How ean his evidence 
of such a statement be admitted to prove the truth of the facts 
stated, when his testimony on oath to the same facts would be 
rejected ? 

There must be a 

Per Curtam. Venire de novo. 


Cited: Halyburton v. Dobson, 65 N. C., 90; Gray v. 
Cooper, 65 N. C., 184; Ballard v. Ballard, 75 N. C., 192; 
March v. Verble, 79 N. C., 23; Rush v. Steed, 91 N. C., 228; 
Hussey v. Kirkman, 95 N. C., 65; Bright v. Marcom, 121 
N. C., 87; Johnson v. Cameron, 136 N. C., 244. 
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STATE v. BENJAMIN F. SPENCER, 


Where the defendant in an indictment requested the Judge to instruct 
the jury: 


(1) “That it is the peculiar province of the jury to judge of the credi- 
bility of the witness, and they may take into consideration the 
manner of the witness upon the stand, and also the unreasonable- 
ness of his statements; , 


“That if the jury are satisfied that the witness made a false and 
corrupt statement in part, they ought to discard his testimony 
altogether”; and the Judge gave the first instruction but refused 
to give the second, adding: “I will, for the benefit of the defend- 
ant’s attorney, go further, and say to the jury that they have no 
more right to discard entirely the testimony of the witness than 
they have to commit perjury”: Held, that whatever might be 
said of the propriety of the latter remark, taking the instructions 
altogether there was no error. 


AssaAULT AND BATTERY, tried before Jones, J., at Fall 
Term, 1869, of Hyper. 

The only statement necessary is to be found in the opinion. 

Verdict, Guilty; rule, ete.; judgment, and appeal. 


No counsel for the appellant. 
Attorney-General, contra. 


Serrie, J. The defendant’s counsel asked his 
Honor to instruct the jury: (317) 

1. “That it is the peculiar province of the jury to 
judge of the credibility of the witness, and that they may 
take into consideration the manner of the witness upon the 
stand, and also the unreasonableness of his statement.” 

2. “That if the jury are satisfied that the witness made a 
false and corrupt statement in part, they ought to discard his 
testimony altogether.” 

The first instruction asked for was given, and the second 
refused, and his Honor added: “I will, for the benefit of the 
defendant’s attorney, go further, and say to the jury that 
they have no more right to discard entirely the testimony of 
the witness than they have to commit perjury.” 

Does this expression of his Honor to the jury, which he 
says was intended for the benefit of the defendant’s attorney, 
entitle the defendant to a new trial? Standing alone, it 
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would unquestionably do so, but taken in connection with the 
charge, which his Honor had just given, it means nothing 
more than a declaration that the maxim, falsum in uno, fal- 
sum in omnibus, is not. a rule of evidence in courts of com- 
mon law. We must consider the whole charge together. 
His Honor had but a moment before instructed the jury that 
it was their peculiar province to judge of the credibility of 
the witness, and that they might consider his manner, and 
also the unreasonableness of his statement. In replying to 
the prayer for the second instruction his Honor was unfortu- 
nate in his language, but it cannot be fairly construed to 
mean that he took back all that he had just said in answer to 
the first prayer and passed, himself, upon the credibility of 
the witness. His language was in reply to, and must be 
understood as having reference to, the second prayer of the 
defendant’s counsel, subject to what he had said in answer to 
the first. 

It may be observed that the first and second instructions 
prayed for are inconsistent and contradictory. If “it is the 
peculiar province of the jury to judge of the credibility of 

the witness,” why should a court be asked to lay down 
(318) a rule of law which would cut them off from their 
peculiar province ¢ 

The propriety of the language under consideration may 
well be questioned. From this point of view it affords a fair 
ground for criticism. But counsel should remember that it 
is not their province to annoy a court by asking for instruc- 
tions which they know cannot be given. It would be a reflec- 
tion upon counsel to suppose that they were ignorant of the 
decisions of this Court declaring the maxim, fa/swm in uno, 
falsum in omnibus, is not. a rule of evidence in the courts of 
this State. There is 

Per Curiam. No error. 
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GEORGE BLACK vy. REUBEN JONES. 


Where a horse was taken from a private citizen of Randolph County 
about 2 May, 1865 (it did not appear by whom), and afterwards 
(26 July, 1865) was sold at a public government sale held in 
Raleigh by an A. Q. M. of the U. S. Army, being then branded as 
United States property: Held, that the title of the original owner 
was not thereby extinguished. 


(Wilson v. Franklin, 63 N. C., 259, cited and approved). 


Trover, for a horse, tried before Tourgee, J., at Fall 
Term, 1869, of Ranpo.pn. 

The horse had been taken from the owner, a private citi- 
zen of Randolph County, about 2 May, 1865; and, upon 26 
July thereafter, was purchased at a public government sale of 
horses in Raleigh by one A. W. Garoutte, A. Q. M. in the 
U.S. Army. It was at that time branded as the property of 
the United States, and a bill of sale was given by Garoutte. 
The defendant claimed under the purchaser at this sale. 

The defendant asked the Court to instruct the jury that 
the property in the animal was changed by the formal 
sale, under the authority of the United States. His (319) 
Honor declined to do so. 

Under the instructions of the Court the jury returned a 
verdict for the plaintiff, ete., and the defendant appealed. 


No counsel for the appellant. 
Scott and Mendenhall, contra. 


Serrie, J. The defendant has no just ground of excep- 
tion to the charge of his Honor. Conceding, for the sake of 
the argument, that the government of the United States 
had the right to take horses without compensation, during 
the existence of hostilities, from any citizen, loyal or disloyal, 
of the rebellious States, there can be no pretense of right to 
do so after the cessation of hostilities. Of course we are not 
considering the right or power of the government to confis- 
cate property for the crime of rebellion. It is true, the gov- 
ernment had and exercised the right of taking any property, 
wherever found, which. belonged to the Confederate authori- 
ties, for upon their surrender it became the property of the 
government. 
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The armistice between Generals Sherman and Johnston 
was proclaimed on 17 April, 1865. This was followed by 
the surrender of Johnston to Sherman on 25 of same month. 
So hostilities ceased, and the war virtually ended on the day 
of proclaiming the armistice. 

In the case before us the horse in question had never be- 
longed to the Confederate authorities, but was taken about 
2 May, 1865, from the possession and ownership of the 
plaintiff, a private citizen, without his consent. It does not 
appear who took the horse from the possession of the plain- 
tiff. All that we know is that the horse was purchased at a 
government sale in the city of Raleigh, on 26 July, 1865, 
properly branded as property of the United States, and a 

bill of sale in due form given by A. W. Garoutte, 
(320) Captain and Assistant Quartermaster U. S. Army, 
to a purchaser under whom the defendant holds. 

How often this horse was sold and resold, captured and 
recaptured, from the time he left the possession of the 
plaintiff until he came into the possession of Captain Ga- 
routte, we do not know; nor is it material to inquire, for any 
_ number of transfers would not affect the rights of the plain- 
tiff. 

But the defendant insists that if the horse were sold at 
an auction held under the authority of the government of 
the United States, and conveyed to a person under whom he 
claims, for the price set forth in the bill of sale, then the 
plaintiff cannot recover. Whatever may be the rights of the 
government in time of war, it certainly cannot, in time of 
peace, take private property without compensation; and we 
are unable to see how the wrongful possession of Captain 
Garoutte could ripen into the rightful possession of a third 
party as against the plaintiff, by a simple transfer. 

It is suggested that there may be a distinction between a 
public sale by the government and a sale by a private indi- 
vidual, but it is a distinction without a difference, so far as 
the true owner is concerned. It is a general rule of the 
English law that sales of vendible articles, made in market 
overt, are good, not only between the parties, but also as to 
all who have any property therein; but that rule has never 
been recognized in any of the U nited States. 10 Pet., 161. 
Wilson v. Franklin, 63 N. C., 259, is in point. It may per- 
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haps be said that the defendants, in that case, occupied better 
ground than can be claimed for the defendant in this, for 
Franklin was an officer and Burleson a private in the army 
of the United States, and they acted under the express orders 
of a superior officer; and yet it was held that they were 
guilty of a trespass in taking horses from a citizen after the 
cessation of hostilities. ; 
Per Curt. Judgment affirmed. 


Cited: Franklin v. Vannoy, 66 N. C., 152. 





(321) 
W. T. ERWIN y. J. M. LOWERY and others. 


1. Courts will not readily decide an answer to be “frivolous”; one by 
which it is intended to raise a serious question, ex. gr., the effect 
of an endorsement by three out of four executors, of a note pay- 
able to their testator, is not frivolous. 


2. Perhaps no notice of a motion is required where cases come on 
regularly for trial at a term of the Court. 


Civit action, tried before Henry, J., at December Special 
Term, 1869, of Buncomse. 

The defendant Lowery was maker of the note sued upon, 
and the three defendants were three out of four of the execu- 
tors of James R. Love, deceased, the payee of such note. 
These executors had endorsed the note, and there was an- 
other executor who had not joined in such endorsement. 

The answer of such of the executors as were sued relied 
upon the fact that all of them had not joined in the endorse- 
ment, as a defense to the action. Upon the filing of such 
answer the plaintiff moved for judgment, (1) against the 
executors sued, as executors; and, upon that being refused, 
(2) against them personally. This motion also was refused. 
The plaintiff appealed. 


Phillips & Merrimon, for the appellant. 
Battle & Sons, contra. 


Ropman, J. In this ease the plaintiff, considering the an- 
swer frivolous, moved the Court for judgment, under see. 218, 
C. C. P. That section requires five days’ notice, which was 
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not given. No objection was made on that account, and we 
would be inclined to hold that there is no necessity for notice 
‘ when the case comes on regularly for trial at a term of the 
Court. 

Was the answer frivolous? What is meant by a “frivo- 
lous” answer in The Code is one which is manifestly imper- 
tinent, as alleging matters which, whether true or not, do not 

affect the plaintiff’s right to recover. In Linwood v. 
(322) Squire, 5 Exch. (W. H. and G.), 234, Parke, Baron, 

says: “I do not say that the plea is a good plea, as it 
is not necessary to decide that question, but a plaintiff has 
no right to sign judgment if the plea raises a serious ques- 
tion and one which is fit for discussion.” In such a case the 
plaintiff, if he is willing to admit the allegations of the plea, 
should demur, in order that their effect may be determined. 
A general practice to determine the sufficiency of an answer 
on a motion for judgment non obstante placito would be 
prejudicial to a defendant. Where the answer is put in good 
faith, and is not manifestly impertinent, he is entitled to have 
the facts alleged in it either admitted by a demurrer or passed 
on by a jury. To hold the contrary would be to give the 
plaintiff an advantage. In this case the plaintiff must be 
deemed, according to sec. 127, C. C. P., to have denied the 
new matter alleged in the answer, and the defendant may have 
had witnesses in attendance to prove them; if the Judge 
should, before an ascertainment of the facts, decide the an- 
swer insufficient, and err in that decision, the expenses of 
another attendance by the witnesses would be necessary, and 
perhaps in the meantime their testimony might be lost. In 
this case we think the answer was not manifestly impertinent 
or frivolous. It was meant to raise a serious question, viz., 
the effect of an endorsement by three out of four executors of 
a promissory note payable to their testator. 

We think the Judge was right in refusing both of the plain- 
tiff’s motions, at that stage of the case, and we think, instead 
of stopping the case on the appeal of the plaintiff, he should 
have gone on and tried the issue made by the answer, under 
sec. 127, C. C. P. If the verdict had been for the defendant, 
the plaintiff might still have moved for judgment non ob- 
tante veredicto, and neither party would have been preju- 
diced. 
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As the case goes back for trial, it may be well for the plain- 
tiff to consider the sufficiency of his complaint. 

Several defects were suggested on the argument: (323) 
1, That it is uncertain whether the defendants are 
sued in their personal or in their representative character. 
2, It does not state whether the endorsement was before or 
after the maturity of the note; or, 3, any consideration; 
4, any demand of payment; 5, or make any allegations of a 
will. 

We do not mean to intimate any opinion on the suffi- 
ciency of the complaint. The courts are required by The 
Code to be liberal in allowing amendments when the object is 
a fair and full statement of the grounds of action and de- 
fense. 

Remanded, at the costs of the appellant. 

Per Curiam. Ordered accordingly. 


Cited: Swepson v. Harvey, 66 N. C., 437; Bank v. Char- 
lotte, 75 N. C., 56; Womble v. Fraps, 77 N. C., 199; Chas- 
teen v. Martin, 81 N. C., 55; Dail v. Harper, 83 N. C., 7; 
Johnson v. Pate, Id., 112; Brogden v. Henry, Id., 275; Hull 
v. Carter, Id., 250; Williams v. Whiting, 94 N. C., 483; 
Allison v. Whittier, 101 N. C., 494; Zimmerman v. Zim- 
merman, 113 N. C., 435; Campbell v. Patton, Id., 483. 
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DOE on dem. of MARGARET McLENAN y. K. C. CHISHOLM. 


1. An abstract of a grant, as follows: “Sampson Williams, 300 acres, 
Anson, on Mountain Creek, beginning at a pine, etc. (bounding 
it), 24 May, 1773. (Signed) Jo. Martin’—shows with requisite 
certainty that there is a grantor, Martin; a grantee, Williams; 
a thing granted, 300 acres; and that a grant was executed on 24 
May, 1773. 


2. Although a party offering a grant in evidence does not connect his 
own title with that of the grantee, still he may be interested in 
proving the title out of the State, ex. gr., in order to shorten the 
period which ripens a color of title into a good title. 


3. The. immateriality of an error, on the trial below, must clearly 
appear on the face of the record in order to warrant the Court 
in treating it as surplusage. 


(Clarke v. Diggs, 28 N. C., 159; Candler v. Lunsford, 20 N. C., 142; 
Reid v. Earnhardt, 32 N. C., 516, cited and approved). 


EsrectMent, tried before Buxton, J., at Fall Term, 1869, 
of MontTGoMEry. 
The plaintiff claimed under a chain of title, beginning with 
a grant from the State in 1825. In order to show 
(324) title out of the plaintiff, the defendant offered in evi- 
dence an abstract of a grant from the State, in the 
following terms: “Sampson Williams, 300 acres, Anson, on 
Mountain Creek, beginning at a pine (then tracing the bound- 
aries), 24 May, 1773. Jo. Martin.” 
The plaintiff objected, and the Court excluded it. 
It is not necessary to report the other facts in the case. 
The plaintiff had a verdict; rule, ete.; judgment, and ap- 
peal. 


Ashe and Battle & Sons, for the appellant. 
Blackmer & McCorkle, contra. 


Pearson, C. J. His Honor erred in rejecting “the ab- 
stract of a grant” (Exhibit A), which was offered by the 
defendant. From the abstract it appears, with the requisite 
certainty, that Sampson Williams was the grantee, Governor 
Martin the grantor, the three hundred acres of land therein 
described the subject of the grant, and that a grant was exe- 
euted 24 May, 1773. This is settled. Clarke v. Diggs, 28 
N. C., 159; Candler v. Lunsford, 20 N. C., 142. 
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It is said in the argument that this error did not affect the 
defendant’s case,-as he failed to connect his title with the 
Williams grant. There is no telling how far the defendant’s 
case was affected by this error. Where there is error, its 
immateriality must clearly appear on the face of the record 
in order to warrant this Court in treating it as surplusage. 
In order to ripen his title by adverse possession, a party need 
not connect it with the original grant. That may be offered 
simply to show title out of the State, in which case 
seven years’ adverse possession under color of title (325) 
will ripen it; whereas, a much longer time is required 
if title out of the State be not shown. Reid v. Earnhardt, 
32 N. C., 516. 

It is not necessary to enter further into the case. There 
is error. 

Per Curtam. Vemre de novo. 


Cited: Tolson v. Mainor, 85 N. C., 238; Strickland 4. 
Draughan, 88 N. C., 319; Aycock v. R. R., 89 N. C., 324; 
Marshall v. Corbett, 137 N. C., 557. 








M. B. WILLIAMS v. A. M. ROCKWELL. 


1. If a writ of capias ad respondendum (under the former system) 
were not returned for two terms, it lost its vitality: Therefore, 
where such writ was executed returnable to Spring Term, 1865, 
of Johnston Superior Court, and no such court sat then, or at 
Fall Term: Held, that a judgment by default taken in such suit 
at Spring Term, 1867, was irregular. 


2. A judgment by default final, upon a note payable in Confederate 
money, is irregular. . 


3. The proper remedy for the defendant in such case is by a motion 
in the cause. 


(Lackey v. Miller, 61 N. C., 26; Mason v. Miles, 63 N. C., 564; Garrett 
v. Smith, ante, 93, and Foard v. Alexander, ante, 69, cited and 
approved). 


Action, before Watts, J., upon a motion to vacate an in- 
junction, at December Special Term, 1869, of Waxe. 

The facts were that a writ had been issued by the defend- 
ant against the plaintiff, upon a note for $750, given for the 
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price of a steam-engine, payable in Confederate money, and 
dated March, 1864. The writ was executed and was return- 
able to Spring Term, 1865, of Johnston Superior Court. No 
term of that court was held in that county for either the 
spring or fall of that year. A judgment by default final was 
taken in such suit at Spring Term, 1867, for the full amount, 

and having been docketed in Wake, execution was 
(326) duly issued, ete. 

This action was for an injunction, and that the de- 
fendant should be required to take the scale value for the 
note, etc. His Honor made an order for a preliminary in- 
junction, and afterwards upon the coming in of the answer, 
refused to grant an order to vacate it. The defendant ap- 
pealed. 


Bragg and Cox, for the appellant. 
Battle & Sons, contra. 


Dick, J. The statute regulating the terms of the courts 
and the issuing and return of process prescribes that the 
Clerk shall note on a writ the day when it was issued, and 
the Sheriff the day when he received it, and makes it return- 
able to the next ensuing term of the Court. If a writ was 
issued within ten days before a Superior Court, then it is 
made returnable to the second term after process issued. 
Rev. Code, ch. 31, sees. 39-50. 

When a term of a Superior Court was not held, by reason 

of a non-attendance of the Judge, then all process re- 
(327) turnable to that term was continued in force, and was 

properly returnable to the succeeding term. Rev. 
Code, ch. 31, see. 21. 

No provision was made by law for the return of process 
when a court was not held for the two successive terms. 
After the writ upon which the present defendant took his 
judgment by default had passed the second term without 
being returned, it lost its vitality, and the present plaintiff 
was not bound to attend the third term. The judgment, 
therefore, was irregular, as it was not taken according to the 
course of the courts. 

The judgment by default was irregular in another respect. 
The instrument declared on was not a note for the payment 


290 





JANUARY TERM, 1870. 





MARTIN v. CUTHBERTSON. 





of money. Lackey v. Miller, 61 N. C., 26. The judgment 
by default was, therefore, not final, but interlocutory, and a 
jury should have assessed the value of the contract, upon a 
writ of inquiry, before the judgment was made final. 

The contract, in express terms, was solvable in Confeder- 
ate money, or its equivalent, and must be construed as those 
contracts which are thus solvable by presumption of law. 
As this note was given for property, the value of such prop- 
erty is the true value of the contract. Garrett v. Smith, 
ante, 93. 

The remedy of the present plaintiff is a motion in the 
cause to set aside the judgment by default for irregularity. 
Mason v. Miles, 63 N. C., 564. The present proceedings 
cannot be regarded as such a motion, as they are constituted 
in a different court from that in which the judgment was ren- 
dered. The plaintiff may be able to find adequate relief in 
the manner pointed out in Foard v. Alexander, ante, 69. 

There was error in the ruling of his Honor, and these pro- 
ceedings must be dismissed. 

Per Curram. Error. 


Cited: Martin v. Mining Co., post, 654; Erwin v. R. R., 
65 N. C., 80; Hutchison v. Symons, 67 N. C., 163; Roulhac 
v. Miller, 89 N. C., 197. 








(328) 
THOMAS L. MARTIN v. FRANKLIN CUTHBERTSON. 


If a horse be hired or borrowed, to be ridden to a particular place 
and returned at a particular time, if he be ridden to another 
place and kept beyond the time, the bailee is responsible for any 
injury to the horse which results from his departure from the 
contract, without regard to any question of negligence. 


(Bell v. Bowen, 46 N. C., 316, cited and approved). 


Action, tried before Logan, J., at Fall Term, 1869, of 
CABARRUS. 

The action was brought for damages for the loss of a horse, 
which had been lent by the plaintiff to the defendant to ride 
to one Cline’s and return the next day, but which was ridden 
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a mile and a half further than Cline’s, and in a different di- 
rection, and which died during its absence, on the third day 
after leaving home. It was admitted that the death of the 
animal occurred from no neglect by the defendant. 

The Court instructed the jury that the defendant was bound 
to use extraordinary care, and if he did not was ‘liable for 
damages, ete. 

Verdict for the plaintiff, ete. ; appeal by the defendant. 


Wilson, for the appellant. 
Montgomery, contra. 


Reape, J. Where there is a bailment, as in the case of 
borrowing or hiring a horse for a specific purpose, as to go 
to a certain place, or for a certain time, and there is any mate- 
rial departure from the terms of the bailment, the bailee 
becomes a wrong-doer and is liable for any injury which re- 
sults from the departure, without regard to the question of 
negligence. 

In the case under consideration the horse was borrowed, or 
hired, to go to a certain place, to be returned at a certain 
time; he was ridden to another place, and died on the trip. 
It was admitted that there was no negligence, that is, as we 

understand it, no mistreatment; but that makes no 
(329) difference. 

And non constat that the horse would have died but _ 
for the departure from terms of the bailment. His Honor’s 
instruction, that the defendant was liable unless he took ex- 
traordinary care, was more favorable for the defendant than 
the law allows, and therefore he cannot complain. He was 
liable even if he did take extraordinary care. Bell v. Bowen, 
46 N. C., 316; Redfield on Bailment, see. 650. 

There is no error. 

Per Curiam. Judgment affirmed. 
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FREDERICK H. PENDLETON vy. JOHN H. DALTON. 


. According to the former practice in equity, a plaintiff could not 
move for an injunction (even where prayed for in the bill) after 
answer filed, except in term-time and upon the equity confessed 
in the answer. 


2. This was so even where the answer was excepted to as being insuf- 
ficient. In such case the plaintiff could bring on for hearing his 
motion for an injunction, and his exceptions, at the same time. 


3. Quere: Whether under the former system a Judge had the power 
to grant in vacation an interlocutory injunction. 


(Moore v. Reid, 36 N. C., 418; Edney v. Motz, 40 N. C., 233; Teague 
v. James, 68 N. C., 91, cited and approved). 


Morton to vacate an injunction, made before Cloud, //., 
18 December, 1869, at chambers, YapKIN. 

The ease was, that on 15 November, 1869, the plaintiff 
presented before Cloud, J., a sworn petition, of which the 
material statements were as follows, to-wit: On 18 October, 
1862, the defendant Dalton, being executor of one Houston, 
and authorized as such to sell his lands, contracted to convey 
the plaintiff a certain tract, and in December, 1862, put him 
in possession thereof; and the plaintiff paid a large 
part of the purchase money. The defendant refus- (330) 
ing to convey, at Spring Term, 1868, of the Court of 
Equity for Iredell County, the plaintiff filed his bill for a 
specific performance of the contract, and for injunction 
against the action of ejectment hereafter mentioned. At the 
Special Term (July), 1869, the defendant filed an answer to 
which the plaintiff excepted as insufficient, and the suit was 
then removed to the Superior Court of Yadkin, where it is 
still pending. Before the filing of the plaintiff’s bill the 
heirs of Houston, and Dalton (his wife being one of the 
- heirs), instituted an action of ejectment against the plaintiff, 
and at the Special Term in July, 1869, recovered a judgment, 
and have sued out a writ of possession; and the plaintiff, in 
his said petition, then prays for an injunction, and that the 
defendants be summoned to appear at a day and pla¢e to be 
named by the Judge, to show cause, ete. 

The Judge issued the injunction and a summons requiring 
the defendant to appear before him at the next term of the 
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Superior Court for Davie. The defendants appeared on 
15 December, 1869, and put in an answer on oath, and moved 
the Judge to dissolve the injunction, which he declined to do, 
and the defendants appealed. 


W. P. Caldwell and Clement, for the appellants. 
Boyden & Bailey and Furches, contra. 


Ropman, J. (after stating the case as above). The ques- 
tion presented is, Was the injunction properly granted? It 
is admitted that if the proceeding is to be considered as 
under the Code of Civil Procedure, it is irregular, and cannot 
be sustained. But the counsel for the plaintiff contend that 
it is not a new action, but a motion or petition in the bill for 
specific performance, which was pending at the ratification 
of The Code, and hence must be governed by the former rules 
of equity practice, without reference to'The Code. As a gen- 

eral proposition, we admit this. Teague v. James, 
(331) 63 .N.C., 91. Then, can the proceeding be sustained 
under the practice referred to ? 

The injunction prayed for by the plaintiff’s bill would be, 
according to the distinction taken in the English practice, a 
special injunction ; it could be applied for in the first instance, 
that is, before answer, and sometimes even before bill filed, 
and in vacation. But the Court would grant it only in cases 
of pressing necessity ; otherwise, and especially when the peti- 
tioner had himself been guilty of laches, they would leave him 
to his ordinary remedy, by an application after the time for - 
an appearance on the subpena had expired, when, in case of 
default, he could obtain the injunction as a matter of course, 
or might move for it on the equity confessed in the answer. 
3 Daniel Ch. Pr., 1889, 1811; More v. Lewis, Jac., 502. 
The authority of the Judges of the courts of equity in this 
State (as distinct from the courts) to grant injunctions rested, 
prior to the Code of Civil Procedure, on Rule 8, ch. 32, see. 
3, Rev. Code. But under that rule no Judge could dissolve 
or modify an injunction except in term-time. By force of 
this statute a Judge could grant a preliminary injunction on 
hearing the bill; but if no injunction were moved for (al- 
though prayed in the bill) before answer filed, then it was 
necessarily moved in term-time, and could only be on the 
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equity confessed in the answer. If, therefore, in this case, 
the plaintiff at the Special Term, 1869, when the answer was 
filed, had moved for injunction, it could only have been on 
the equity confessed. To meet this proposition, however, the 
counsel for the plaintiff says that the answer was excepted to, 
and must therefore be regarded as never having been put in. 
That is a mistake; the rule is, that after exceptions, the de- 
fendant cannot move upon his answer to dissolve an injunc- 
tion previously obtained; neither can the plaintiff move for 
an injunction, or for judgment pro confesso, as if there were 
no answer; consequently, in order to avoid delay and preju- 
dice to him, the plaintiff is at liberty to bring on for hearing 
his motion for an injunction, and the exceptions to the 
answer, at the same time. Hdney v. Motz, 40 N. C., (332) 
233. It was the duty of the plaintiff to have taken 

that course at the Special Term in 1869. Having failed to 
do so, he was in default, and, according to the English prac- 
tice, could not afterwards have been allowed a special injunc- 
tion without notice to the adverse party. Indeed, it seems 
that in England all interlocutory injunctions must be on no- 
tice. 3 Dan. Ch. Pr., 1781. But, independent of the above, 
it cannot be proved that the Judges of the courts of equity 
in this State ever had jurisdiction to grant interlocutory in- 
junctions in vacation. Possibly Rule 8, above cited, might 
have been construed to support such a power; but no in- 
stance is reported when it has been so held, and no dictum 
even can be cited in support of such a construction, while it 
is expressly rejected, as unknown, in Moore v. Reid, 36 
N. €., 418. Under the circumstances, we are not inclined to 
depart from what seems to have been the received law here- 
tofore. The plaintiff has his remedy by motion in the 
Superior Court of Yadkin. The injunction is dissolved and 
the petition dismissed. 

Per Curiam. Reversed. 


Cited: Pendleton v. Dalton, 92 N. C., 189. 
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W. H. CARSON, ete, v. J. A. CARTER. 


1. An award must have, upon its face, certainty to a common intent, 
or it will be void: 


2. Therefore, where a suit involving land was referred to arbitrators 
to be settled, and their award to be a rule of Court: Held, that 
an award that the plaintiff “is entitled to his deed for the prem- 
ises mentioned in the pleadings, upon the payment of all the pur- 
chase money and interest due thereon”—where the pleadings in 
the action showed a difference between the parties in respect to 
the amount of such purchase money—should be set aside, and the 
parties be at liberty to proceed as if there had been no reference. 


(333) <Acrion, before Henry, J., upon exceptions to an 
award therein, at December Special Term, 1869, of 
Buncomse. 

The plaintiffs sought an injunction against a writ of pos- 
session for land, which the defendant was suing out under a 
judgment in ejectment. After the coming in of the answer 
the cause was referred to two gentlemen for settlement, with 
a provision that their award should be a rule of Court. Sub- 
sequently they returned an award directing, amongst other 
things, that “the plaintiff Greenwood is entitled to his deed 
for the premises mentioned in the pleadings, upon the pay- 
ment of all the purchase money, and interest due thereon.” 

The defendant excepted to this award, among other rea- 
sons, because the above direction was uncertain. His Honor 
overruled the exceptions, ete., and the defendant appealed. 


Phillips & Merrimon, for the appellant. 
Bailey, contra. 


Dick, J. The parties to this suit agreed to refer the 
whole matter in controversy to two arbitrators, “to be settled, 
and their award to be a rule of Court.” An award was made, 
and its enforcement was resisted by the defendant and its 
validity impeached by various exceptions. It is unnecessary 
to pass upon all of the exceptions, as there is one which is 
decisive of the matter before us: the award must be set 
aside, as the arbitrators have not declared their decision 
with sufficient certainty. An award must be certain to a 
common intent, and this certainty must appear upon the face 
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of the award, so that a judgment can at once be entered 

upon it, which will finally settle all the matters re- (334) 
ferred. If sufficient data are given, so that mere cal- 
culation will render the award certain, it ought to be sus- 
tained, as, id certum est quod certum reddi potest. 

The award in this case declares “that the plaintiff Green- 
wood is entitled to his deed for the premises mentioned in 
the pleadings, upon the payment of all the purchase money, 
and -interest money due thereon.” The amount of the pur- 
chase money, and the person to whom it must be paid, are 
not set forth; and no dala are upon the face of the award 
by which these important particulars can be ascertained. 

If we were at liberty to look into the pleadings in constru- 
ing this award we could not obtain information which would 
give the requisite certainty. 

The plaintiff Greenwood says that he has paid all the 
purchase money to the persons entitled. This statement is 
denied in the answer. The defendant admits that he re- 
ceived fifty dollars in Confederate money from the proceeds 
of sale, and there is still outstanding a small note executed 
by him; but the date of the note and the time when said 
money was received are not stated. The persons to whom 
the purchase money is to be paid are equally uncertain, and 
the rights of the parties in this matter have not been ascer- 
tained and adjusted. 

A judgment cannot be entered upon this award which 
will finally settle the controversy. The judgment in the 
Court below was erroneous, and the award must be set aside, 
and the parties can proceed as if there had been no reference. 

Per Curiam. Error. 





IN THE SUPREME COURT. 





SAPoNA Co. v. HOLT. 


(335) 
SAPONA IRON COMPANY vy. JOHN A. HOLT. 


1. That the thing sold was wholly valueless, is no reply to an action 
upon a specific contract for the price of such thing, in case it 
were accepted, retained and used by the vendee. 


2. A charter granted by the State Convention of 1861-’62 is valid, if 
included within the terms of the Ordinance of 18 October, 1865. 


3. That such charter required the board of directors to be “citizens 
of the Confederate States” is immaterial. 


(McEntyre v. McEntyre, 34 N. C., 299; Hobbs v. Riddick, 50 N. C., 80, 
and Baines v. Drake, Ib., 153, cited and approved). 


Assumpsit, before Cloud, J., at Fall Term, 1869, of 
Rowan. 

The plaintiff declared upon a special contract for the price 
of a steam-engine sold by it to the defendant in 1865. There 
was conflicting evidence whether the price was agreed upon 
or was left undetermined ; also, whether or not the engine was 
valuable or worthless. It was shown that the plaintiff’s place 
of business was in Chatham County, and that the engine 
whilst there, before it had been seen by him, was sold to 
the defendant, and afterwards was delivered to and accepted 
and used by him. 

It was also shown that the plaintiff was a corporation 
chartered by the State Convention of 1861-’62, and that by a 
provision in its charter its affairs were to “be managed by 
a board of directors, all of whom should be stockholders of 
said company and citizens of the Confederate States.” 

The defendant submitted that the Convention of 1861-'62 
could not create a corporation that would be recognized now, 
and that if it could, then by the terms of this charter it had 
expired at the surrender; also, that even in case of a special 
contract, a total failure of consideration would be a perfect 
defense. 

The Court instructed the jury that if there were a special 
contract, the plaintiff would be entitled to recover, even if 
the engine were valueless; and there was a verdict and judg- 
ment accordingly. The defendant appealed. 


(336) Boyden & Bailey, for the appellant. 
Blackmer & McCorkle, contra. 
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Serre, J. This was an action of assumpsit brought upon 
a special contract to recover $325, the price of a grist-mill of 
the Harrison patent. The pleas were non assumpsit and 
illegal consideration. 

In support of the latter plea it was contended: 

1. “That the Rebel Convention in 1862” had no power to 
create a body corporate. 

2. That if it had, as the charter in its terms provided that 
its affairs should “be managed by a board of directors, all 
of whom should be stockholders of said company and citi- 
zens of the Confederate States,” when the rebellion was 
crushed the charter necessarily expired. 

The reply is: The Ordinance of 18 October, 1865, declares 
the act of incorporation in question, among other laws 
and ordinances passed since 20 May, 1861, to be (337) 
in full force, unless there be something in it incompat- 
ible with the allegiance of the citizens of the State to the 
government of the United States, and inconsistent with the 
Constitutions of the State and the United States. We are 
unable to see how the sixth section of the act of incorpora- 
tion, relied upon to establish this inconsistency with alle- 
giance, can have that effect. 

The words are used merely as a designation of the persons 
who are to carry on an ordinary and legitimate business, and 
they are doubtless thus described, not from any desire to aid 
the rebellion, but only to have them (the directors) accessi- 
ble at all times in order more effectually to carry on a busi- 
ness not more illegal than making corn, or leather, or selling 
goods. While we cannot countenance anything done in aid 
of the rebellion, we should be careful not to be misled by 
every suggestion that may be made in that behalf. We con- 
eur with his Honor’s ruling on that part of the case. 

_ It is admitted that at the time of the sale the mill was 
in Chatham County and the defendant in Salisbury, and 
that it was purchased by the defendant without having seen 
it. It is also admitted that it was afterwards delivered to 
the defendant and used by him. There was conflicting testi- 
mony, both as to the fact whether there was a special con- 
tract or not and also as to the value of the mill. Upon this 
part of the case his Honor instructed the jury that if, upon 
the evidence, they should come to the conclusion that there 
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was no special contract, then they should inquire whether 
the evidence satisfied them that the mill was wholly value- 
less, and if it did, the defendant would be entitled to their 
verdict; but if it did not, then they must find a verdict for 
the value of the mill. He further instructed that if they 
should be satisfied from the evidence that the mill was sold 
to the defendant by the plaintiff’s agent for a specific price, 
then they could not consider the evidence tending to show 

that the mill was valueless, and that the defendant 
(338) would have to resort to a cross-action. We do not un- 

derstand the defendant as objecting to the first part of 
this charge. Has he any just ground of exception to the last 
art ¢ . 

We think not. If there was a special contract, followed by 
a delivery of the property, to say nothing of the user, the 
action for the price agreed upon cannot be defeated, unless 
there be a total failure of consideration. A mere right to 
recover damages for a deceit, or a false warranty, can avail 
nothing by way of defense where an action can be main- 
tained upon a special contract. Nor can it be shown that 
the articles sold and delivered were of inferior quality. The 
defendant may have been in a better situation had he re- 
membered the maxim, caveat emptor. In McEntyre v. Mc- 
Entyre, 34 N. C., 299, it is said: “If the property is retained 
by mutual consent, or if it is never delivered, or if a counter- 
feit bill be received, an action for the price agreed to be paid 
may be defeated; otherwise, if the property is delivered, 
although it turns out to be unsound and of no value; or if 
the bill be genuine, although upon an insolvent bank. In 
these cases, the reception of the property, or of the bank- 
bill, is a consideration to support the promise to pay the 
price agreed on, and the defendant must resort to the war- 
ranty, if he had the prudence to require one, or to his action 
for the deceit, if one was practiced.” 

The idea of there being such a total failure of considera- 
tion as to altogether defeat an action for the price, after the 
sale, delivery and use of a mill, is not to be entertained. The 
practice under the Code of Civil Procedure, recognizing coun- 
ter-claims, will be different, and therefore we need not elabo- 
rate the subject further than is necessary for the decision of 


this ease. 
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The cases cited in the brief of Mr. Bailey convinced us of 
the justness of the remark in Hobbs v. Riddick, 50 N. C., 80, 
“that the subject is very much complicated by conflicting 
decisions in the English courts.” But the same remark is 
not applicable to our decisions. McEntyre v. Mce- 
Entyre, Hobbs v. Riddick, supra, and Baines v. (339) 
Drake, 50 N. C., 153, are uniform, and settle the law 
as charged by his Honor. 

Per Curiam. No error. 


Cited: Moore v. Hill, 85 N. C., 221; Guano Co. v. Tillery, 
110 N. C., 31. 








THE STATE v. MARTIN MCAFEE. 


A colored person upon trial for crime has a right to object to any 
one sitting in his case as a juror who “believes that he cannot 
do impartial justice between the State and a colored person”: 
Therefore, where the Court refused to allow a preliminary ques- 
tion to that effect to be asked: Held to be error. 


Rape, tried before Mitchell, J., at Fall Term, 1869, of 
Burke. A 

The prisoner was a colored man, and among the prelimi- 
nary questions put to persons who were offered as jurors he 
proposed to inquire whether they believed that they could as 
jurors do equal and impartial justice between the State and 
a colored man. Upon objection by the Solicitor, the Court 
excluded the question. 

Verdict, Guilty ; rule, ete. ; judgment, and appeal. 


Malone, for the appellant. 
Attorney-General, contra. 


Setrie, J. There are several exceptions to the 
rulings of his Honor who presided at the trial of this (340) 
ease. We will only notice one, as, clearly, it is well 
taken, and entitles the prisoner to a venire de novo. 

The counsel for the prisoner proposed to ask a juror if “he 
believed he could, as a juror, do equal and impartial justice 
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between the State and a colored man,” the prisoner being a 
colored man. This question was objected to by the Solicitor 
and disallowed by the Court. 

The causes of challenge to the favor are so numerous as to 
be described by Lord Coke as “infinite.” Any fact or cir- 
cumstance may be given in evidence tending to establish bias, 
partiality or prejudice, on either side. Not only may his 
declarations to others be shown, but a juror is bound to an- 
swer on oath any question touching his competency, unless 
it tend to degrade him or render him infamous. It is essen- 
tial to the purity of trial by jury that every juror shall be free 
from bias. If his mind has been poisoned by prejudice of 
any kind, whether resulting from reason or passion, he is 
unfit to sit on a jury. Here, his Honor refused to allow a 
proper question to be put to the juror in order to test his 
qualifications. Suppose the question had been allowed, and 
the juror had answered that the state of his feelings towards 
the colored race was such that he could not show equal and 
impartial justice between the State and the prisoner, espe- 
cially in charges of this character: it is at once seen that he 
would have been grossly unfit to sit in the jury-box. 

A remarkable case showing the practice on the circuit, as 
well as the prejudice in respect to color, came under my own 
observation shortly after the emancipation of the colored race. 
The evidence showed that the old man had been secretly assas- 
sinated in the woods while feeding hogs, which was a part 
of his daily duty. The Court permitted the Solicitor to ask 
each juror if he had any feeling which would prevent him 
from convicting a white man for the murder of a negro, 
though the evidence should prove him guilty. Strange and 

discreditable as it may appear, the Court found it 
(341) necessary, in addition to the regular panel, to order 

three special writs of venire, of fifty each, before 
twelve men could be found who did not answer that they 
would not convict a white man for killing a negro. 

In People v. Rogers, 5 Cal., 347, the defendants, being 
Mexicans, proposed to ask a juror the following questions, 
to-wit : 

“1. Are you not a member of a secret and mysterious order 
known as and called Know-nothings, which has imposed on 
you an oath or obligation beside which an oath administered 
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to you in a court of justice, if in conflict with that oath or 
obligation, would be by you disregarded ¢ 

“2. Are you a member of any secret association, political or 
otherwise, by your oaths or obligations to which any prejudice 
exists in your mind against Catholic foreigners ¢ 

“3. Do you belong to any secret political society known as, 
and called by the people at large in the United States, Know- 
nothings ; and if so, are you bound by an oath or other obliga- 
tion not to give a prisoner of foreign birth, in a court of jus- 
tice, a fair and impartial trial ¢” 

The Court refused to allow the questions, but, upon appeal, 
the Supreme Court reversed the judgment of the Court below, 
holding the questions to be proper in a cause where foreigners 
were parties. 

Per Curiam. Ventre de novo. 








(342) 
DOE on dem. of JOHN McCONNELL, etc., v. ABNER McCONNELL, 


1. A paper-writing purporting to be a will, proved before the proper 
tribunal in 1810, by the oath of one witness, is color of title for 
the lands disposed of therein. 


2. (A sketch given of the history of the doctrine of color of title, in 
this State). 


(Grant v. Winbourne, 3 N. C., 220; Pearce v. Owens, Id., 234; Hill v. 
Wilton, 6 N. C., 14; Riddick v. Leggett, 7 N. C., 539; Rogers v. 
Mabe, 15 N. C., 180; Episcopal Church v. New Bern Academy, 
9 N. C., 233; Tate v. Southard, 10 N. C., 119; Dobson v. Murphy, 
18 N. C., 586; Callender v. Sherman, 27 N. C., 711; Sutton v. West- 
cott, 48 N. C., 283, cited and approved). 


EsectMEnt, before French, J., at Spring Term, 1861, of 
IREDELL. 
_ The plaintiff made title through a paper-writing, purport- 

ing to be the will of one John McConnell, which had been 
admitted to probate at February Term, 1810, of the Court 
of Pleas and Quarter Sessions of Iredell County. The entry 
of probate upon the record of that term is: “Tuesday, 20 
February, 1810. Present, James Crawford, Joseph Gray, 
A. Torrence, M. Matthews and George Robison, Esquires. 
Last will of John McConnell, proven by Andrew Hart. Let- 
ters issued to Jane McConnell, and qualified.” 
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The wi/l was: ‘In the name of God, Amen! I, John Me- 
Connell, of the county of Iredell, ete., being of sound and 
perfect mind and memory, ete., do, this 16 November, 1808, 
make and publish my last will, ete. [going on to devise all 


-his property, including the land in question]. Witness 


whereof, I, the said John McConnell, have to this, my last 
will and testament. Witness whereof, I have put my hand 


and seal, the day and year above written. 
His 
“Jomun X McConnett. 
7 mark 
“Test: ANprEw Hart (jurat). 


“Signed, sealed, published and, delivered by the said John 
McConnell, the testator, as his last will and testament in the 
presence of us, who were present at the signing and 

(343) sealing thereof.” [No other subscribing witnesses. | 


The plaintiff claimed that such paper-writing, as 
proved, constituted color of title. His Honor intimated an 
opinion that it did not. 

Verdict for the defendant, ete. ; appeal by the plaintiff. 


Boyden & Bailey and Wilson, for the appellant. 
W. P. Caldwell, contra. 


Ropmanx, J. The precise question here presented has 
never been decided in this State that we are aware of. It 
has been held that a writing, purporting to be a will of lands, 
which has but one subscribing witness, and which has never 
been proved as a will, is not color of title: Callender v. Sher- 
man, 27 N. C., 711; and so of a copy of such a writing taken 
from the book. of records of wills in a county: Sutton v. 
Westcott, 48 N. C., 283. Those cases obviously differ from 
this, as here the writing was proved as a will. The difficulty 
is that in 1810 a will of personalty was good if attested by 
one witness, whereas a will of realty was required to be at- 
tested by two. 

Realty might be devised by a holographic will, with one 
or no attesting witness, but then the handwriting of the tes- 
tator was required to be proved by those witnesses. 

So that, unless we assume, as we cannot, that something 
more was done than the record sets forth, we cannot hold that 
this will was proved so as to pass realty, and consequently the 
title of the devisor did not pass to the devisees. 
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That, however, is not the question. Was it color of title? 
In Grant v. Winbourne, 3 N. C., 220, it was said that it was 
the intent of the Act of 1716 “that where a man settled upon 
and improved lands, upon the supposition that they were his 
own, and continued in the occupation for seven years, he 
should not be subject to be turned out of possession; hence 
arises the necessity for color of title, for if he has no such 
color or pretense of title, he cannot suppose the lands 
are his own, and he settles on this in his own wrong.” (344) 

Afterward, it was held that whether or not the writ- 
ing was color of title did not depend on the belief of the 
grantee at the time, for, even if he knew that the land was 
the property of another person than his grantor, it might still 
be color. Riddick v. Leggett, 7 N. C., 539; Rogers v. Mabe, 
15 N. C., 180; but, on its professing to pass a title, which it 
fails to do, either from want of title in the person making it 
“or from the defective mode of conveyance employed ; but it 
must not be so obviously defective that no man of ‘ordinary 
capacity’ could be misled by it.” Tate v. Southard, 10 N. C., 
119; Dobson v. Murphy, 18 N. C., 586. In endeavoring to 
apply this rule, and to ascertain whether this will was so 
obviously defective for the purpose of passing land as to come 
within it, we are to exclude the presumption generally appli- 
cable, that every man is supposed to know the law; for the 
statute upon which the whole doctrine of color of title is 
founded recites, as the evil to be remedied, that many persons 
had gone into possession of land upon titles having patent 
defects, e. g., on sales by administrators, endorsements of 
patents, ete., which, on the supposition that all men know the 
law, could have deceived no one, and would not have deserved 
protection. So, in Tate v. Southard, it is said that “a writ- 
ing, where the title does not pass by reason of the defective 
mode of conveyance,” is color of title; so is a deed by hus- 
“band and wife without her privy examination: Pearce v. 
Owens, 3 N. C., 234; a deed purporting to be by an attorney 
without any authority appearing: Hill v. Wilton, 6 N. C., 
14; an unconstitutional act of the Legislature: Church v. 
Academy, 9 N. C., 233. All these are examples of patent 
defects which could not have misled a lawyer. We think 
that, in this case, the defect in the probate of the will was 
not so obvious but what it might have misled a man of ordi- 
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nary capacity. The will appears to have been proved; it 
does not, manifestly, or except by a course of legal reasoning, 

appear not to be proved so as to pass land. Had the 
(345) record of the probate stopped after saying that the 

will was proven, and not added the words “by Andrew 
Hart,” it might have been very doubtful whether it would 
not be presumed to have been proven in the only way it could 
legally have been, as a holographic will. 

Must it be presumed to occur to every man of ordinary 
capacity that the addition of these words vitiated it? Toa 
lawyer upon reflection it would. The statute from which 
the doctrine of color of title is derived is a statute of repose. 
Courts have long since ceased to be astute to defeat statutes of 
limitation. It has been well said that through them, time, 
which is constantly destroying our muniments of title, is as 
constantly curing the loss. 

It may be that had this title been earlier assailed the plain- 
tiff might have proved the due execution, which, after fifty- 
eight years, he cannot be expected to do. In England, where 
wills of lands are not admitted to probate in the ecclesiastical 
courts, the rule is that a will thirty years old, produced from 
the proper custody, and accompanied by possession of the 
land, proves itself. Stark. Ev., 521; 2 Greenl. Ev., sec. 679. 

Per Curiam. Judgment reversed, ete. 


Cited: Perry v. Perry, 99 N. C., 273; Neal v. Nelson, 
117 N. C., 405. 
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JOSHUA WHITSELL, admr., ete., vy. W. M. MEBANE. 


1. The burden of proving the due delivery of a deed which devolves 
upon him who claims under it, is not avoided by showing that 
he has it in possession : 


2. Therefore, where a surety, before signing a bond, stipulated that 
it should be placed in the possession of a third party until such 
surety should receive of the principal a certain indemnity against 
the risk he was assuming, and then only be delivered to the 
obligee: Held, that a delivery by such third person to the obligee 
before the performance of the condition stipulated for, was void ; 
also, that the possession of such bond by the obligee did not shift 
from him the burden, ordinarily existing, of proving that the 
bond had been duly delivered to him. 


(Phillips v. Houston, 50 N. C., 302, cited and approved). 


Dest, before Tourgee, J., at Fall Term, 1869, of (346) 
ALAMANCE. , 

The plaintiff declared upon a bond executed by the defend- 
ant as surety for one John A. Mebane. It was shown that 
the defendant had refused to sign it unless it were placed in 
the hands of one Barnhart, to be held by him until the prin- 
cipal should execute a mortgage upon a certain tract of land, 
in order to indemnify the defendant; after which, and then 
only, it was to be delivered to the obligee, the intestate. This 
was done, and the defendant instructed Barnhart not to de- 
liver the bond until he should notify him. Defendant testi- 
fied that he had never so notified him, and that he had never 
known that it was delivered until the bringing of this suit. 

His Honor instructed the jury that, under the circum- 
stances, Barnhart was the agent of both parties, and that a de- 
livery by him was valid, leaving him exposed for any im- 
proper discharge of his duties to an action by the defendant; 
that, as the conditions were to be performed by a stranger, 
the plaintiff was not required to prove them; that the pre- 
“sumption was that the delivery had been made rightfully, 
and that upon the evidence the plaintiff was entitled to re- 
cover. 

Verdict for the plaintiff, ete. ; judgment, and appeal. 


Scott & Scott, for the appellant. (347) 
Phillips & Merrimon, contra. 


Dick, J. The only question presented in this case is 
whether the bond declared on was properly delivered. 
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To determine this question the intention of the obligor 
must be ascertained from the facts attending the transaction. 
The defendant signed the bond as surety, and placed it in the 
hands of Barnhart, to be held until certain conditions prece- 
dent were performed, and then to be delivered to the obligee. 
At the time of this agreement, and in the presence of the 
plaintiff’s intestate (the obligee), the defendant expressly 
instructed Barnhart “not to deliver said paper-writing to 
plaintiff’s intestate until he, the defendant, should notify 
him of the performance of said conditions.” This made the 
bond an escrow, and constituted the depositary an agent of 
the defendant. Touchstone, 59; Johnson v. Baker, 4 B. and 
Ald., 440. The duty of the agent was to keep the bond until 
notified that said conditions had been performed. The defend- 
ant never parted with the control of the bond by giving such 
instructions, and the delivery of the agent was invalid. Phil- 
lips v. Houston, 50 N. C., 302. The authority vested in the 
agent was a naked power, and as he exceeded it, his act was 
entirely void. 2 Bouv. Inst., 335. 

It was insisted by plaintiff’s counsel in this Court that it 
was the duty of the defendant to show that the conditions 
precedent had not been performed, as the possession of the 

bond by the plaintiff was prima facie evidence of de- 
(348) livery. Such is not the true rule of evidence. The 

burden of proof of the formal execution of a deed is 
upon the person who claims under it, and he must aver and 
prove the performance of conditions precedent. 

There is error in the rulings of his Honor, and there must 


be a 
Per Curiam. Venire de novo. 


Cited: Pate v. Brown, 85 N. C., 168; Devereux v. Mc- 
Mahon, 108 N. C., 146; Herndon v. Ins. Co., 110 N. C., 284. 
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THOMAS D. CARTER y. ROBERT F. HOKE and others. 


There a complaint sought for a rescission of a sale of land, and 
an injunction, ete., upon the ground that the defendants had 
agreed to pay CASH upon receiving the deed, and to that end gave 
a sight draft, and that it had not been paid, and the drawers 
were insolvent; and the answer admitted those allegations and 
sought to avoid them by other matter: Held, that, as there was 
an equity confessed, the injunction should be continued. 


. In such case if some of the defendants file @ plea that they pur- 
chased for valuable consideration, and without notice, from the 
parties who bought from the plaintiff, upon the motion to vacate 
the injunction these allegations are also to be treated as matter of 
avoidance; aliter, if the defense had been made by an answer, 
full and going into particulars. 

3. The reasons for this distinction stated and discussed. 


. In a suit involving the title to mining property, a receiver is not 
to be appointed unless the parties in possession are insolvent, or 
are injuring the property by their management. 


Morton to vacate an injunction, ete., before Henry, J., at 
Spring Term, 1869, of Maprson. 

The action had been brought in August, 1868, in order to 
rescind a conveyance made in May, 1867, by the plaintiff to 
the defendants Robert F. Hoke, Thomas J. Sumner, E. Nye 
Hutchinson, George W. Swepson and Robert R. Swepson, 
of a valuable iron mine in Mitchell County, known 
as the Cranberry Iron-ore-bed ; to have the defendants (349) 
Charles W. and Francis B. Russell, who had bought 
from Hoke and his associates, and also Samuel W. Williams 
and J. C. Hardin, who otherwise, and previously, had con- 
nection with the title, declared to be trustees of said property 
for the plaintiff; and, in the meantime, to have a receiver ap- 
pointed, ete. 

The pleadings were very elaborate, especially the answer 
of Hoke, Sumner, and Hutchinson, which covered ninety- 
eight pages of foolscap. 

All that seems necessary to state here is that the plaintiff 
charged that the defendants first named above had contrived 
a scheme to defraud him of the property in dispute, of which 
he owned much the larger interest, and that, after deluding 
him with many negotiations upon the subject, at last they 
agreed to pay him $44,000, cash, for his interest; that, upon 
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his tendering the deed, they, after making divers excuses, 
offered him a sight draft upon a bank in New York, which 
they represented to be upon funds deposited by them there, 
and that he, with some reluctance, received it; that, upon 
presentation, it was protested, and has never been paid; 
that the drawers are insolvent, and have since sold the land 
to the defendants, the Russells, ete. 

The defendants Hoke, Sumner and Hutchinson, by joint 
answer, gave a detailed account of their connection with the 
transaction, and alleged that it was owing to certain ill-faith 
and misconduct of the plaintiff, which they set forth, that 
the draft was not paid; that, although given aé sight, it was 
abundantly understood by the parties that the funds to meet 
it were to be obtained within a few days of the time when it 

was given, by a resale then pending, which resale was after- 
wards defeated by the plaintiff; that subsequently they had 
sold to the Russells, ete. 

The Russells, “answering,” stated briefly that they were 
purchasers without notice, at the price of $50,000, which 

they had paid at the time of taking the deed, 
(350) March, 1868. It seems unnecessary to refer to the 
other answers. 

Upon the coming in of the answers, a*motion was made 
to vacate the order for a receiver, and also the injunction. 
His Honor allowed the motion, and the plaintiff appealed. 


Graham, for the appellant. 
Phillips & Merrimon, contra. 


Pearson, C. J. In respect to the defendants Hoke, Sum- 
ner and Hutchinson: 

The answers are full and responsive to the allegations of 
the bill (although not to be drawn into precedent, because 
prolix and argumentative), and the injunction can only be 
sustained by “equity confessed.” 

These defendants admit that the sale by Carter to them 
was a cash sale, that Carter accepted the “sight draft” as 

money, and delivered the deed, upon their assurance 

(351) that the draft would be paid on presentation ; and 
that the money was not paid. Here is “an equity con- 
fessed,”’ unless it can be avoided on the hearing, to-wit, Car- 
ter, trusting to their assurance that the money would be paid 
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on the presentation of a sight draft, instead of retaining the 
title as a security for the payment of the purchase money, 
takes their bond for it, and executes the deed. When. their 
bond was not made good, as little as in conscience they could 
have done, nothing else appearing, was to tender him back the 
deed, and take a bond for title when the purchase money was 
paid, or else to give him a mortgage on the land to secure the 
purchase money. There is a further “equity confessed,” to- 
wit, the defendants without paying for the land, or securing 
payment of the purchase money in any way, actually transfer 
the land to the defendants, the two Russells; make no pro- 
vision whatever for the payment of the purchase money, 
and do not pretend that they are able, or have any intention 
to pay it; on the contrary, they confess they are not able to 
pay the purchase money and do not intend to do it, if they 
can avoid doing so. 

We think there is equity confessed, and refrain from en- 
tering further into the subject lest it might prejudice the 
grounds set up in the answer by way of avoidance. 

2. As to the defendants, the two Russells: They file what 
is called an answer, but what is in fact a plea, in which, with- 
out responding to any of the allegations of the bill, they rely 
on the ground that they are “purchasers for valuable consid- 
eration and without notice.” 

A plea in equity is a special answer to avoid a general 
answer, under the rule that if one answers at all he must 
answer fully; and the plea is only allowed when it puts the 
matter upon some one point which is decisive of the contro- 
versy, as a “release,” or a purchase for valuable consideration 
without notice. Mitford Pl., 276. 

Passing over the alleged irregularity in regard to the au- 
thentication of this answer, it does not profess to 
respond to the allegations of the bill; and the parties (352) 
put themselves on the ground of being “purchasers 
for valuable consideration without notice,” and, of course, 
not subject to the plaintiff’s equity. 

In this stage of the proceedings, how is the Court to know 
that they have paid a valuable consideration? Admitting 
that proof of this fact will put on the plaintiff the proving of 
notice, still, here is new matter relied on by way of avoiding 
the plaintiff's equity, and until the plea is disposed of these 
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defendants are not in a position to sustain a motion to dis- 
solve the injunction. 

A plaintiff may not know whether a party to whom the 
property is transferred has paid a valuable consideration or 
not, or whether he bought with or without notice. Hence, 
it is not necessary in the stating part of the bill to set out 
either that the property had been transferred without a valu- 
able consideration or that he had notice. It is sufticient 
to state that one who held the legal title subject to the plain- 
tiff’s equity has transferred it to another party, to evade this 
equity, as is done by this bill. The party may then, either 
by plea or answer, set up the defense that he is a purchaser 
for valuable consideration and without notice; but if he an- 
swers, he must do so fully, and go into particulars, in order 
to entitle him to ask for a dissolution of the injunction. 

The rule that where a defendant relies on the defense of 
“purchaser for valuable consideration without notice,” on 
proof that he paid a valuable consideration, the burden of 
disproving the negative part of the defense is put on the 
plaintiff, has an analogy in proceedings at law. 

The declaration in an action against an administrator does 
not allege in so many words that the defendant has assets, 
still, upon the negative plea, ‘no assets,” the burden of 
proving assets is on the plaintiff, because in the declaration 
there is by implication an allegation of assets; for otherwise 
the defendant does not unjustly detain and refuse to pay 

the debt of his intestate. 
(353) The plaintiff may, if so advised, set out in the 

charging part of the bill his information as to particu- 
lar facts tending to show that no consideration was in fact 
paid, or that the party had actual or constructive notice. 
This will impose on the party the necessity of filing an an- 
swer in support of the plea, for which reason it is called “an 
anomalous plea.” This, however, is done only for the pur- 
pose of attaining a discovery on oath, and is by no means 
necessary in stating the plaintiff’s grounds of equity. If 
particular instances of notice or circumstances of fraud are 
charged, they must be denied as specially and particularly as 
charged in the bill. This special particular denial of notice 
or fraud must be by way of answer in support of the plea. 


Mitford, 276. 
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In our case the bill does not charge, by way of antici- 
pating the defense, that the defendants had notice; so, what 
is called an answer is in the most approved form of a plea, 
“purchaser for valuable consideration and without notice,” 
except that it does not aver positively that the vendors were 
in possession at the date of the execution of the deed; and an 
answer was not required to support this as a plea. 

But looking on it as an answer, it is not responsive, and 
is not so full and satisfactory as it should be, if intended as 
the foundation of a motion to dissolve the injunction. 

It is not probable that these defendants paid $50,000 
‘ash, without inquiring as to the title, and as to all of its 
“environments.” This required no explanation in a plea, 
but in an answer the party professes to set out all that he 
knows, or believes from information, relevant to the subject 
of controversy, and the Court cannot fail to notice that in the 
answers of their co-defendants Hoke, Sumner and Hutchin- 
son it is averred that these two defendants, at the first ad- 
vanced $30,000 for an interest in one-fourth of the property, 
to be expended in its development, and afterwards, at how 
long an interval is noé stated, paid $50,000 cash for the fee- 
simple estate in the whole; so these gentlemen had greater 
means of information than is disclosed by their answer. 

Is a court expected to be able to believe that, in this 
interval, these gentlemen had not heard of the loud (354) 
clamor of the plaintiff that he had parted with a legal 
title on a cash sale, at the price of $44,000, and had never 
received one cent of the purchase money ¢ 

These objections to the answer, and the consideration that 
the allegation of being purchasers for valuable consideration 
without notice is matter of avoidance, in our opinion, fully 
meet the motion to dissolve the injunction. 

But we are of opinion that the order for a receiver—by 
which, of course, the mining operations must be stopped, 
for the receiver had no funds to meet the necessary outlays— 
was improvidently granted, for there is no allegation that the 
defendants Charles W. Russell and Francis B. Russell are 
insolvent, or not amply able to account for the mesne profits, 
in the event that the land is held liable for the plaintiff’s 
claim ; or that the property is being injured by their manage- 
ment; on the contrary, it is better for all sides to keep the 


works in operation. 
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3. In respect to the defendants Harden, Williams and the 
two Swepsons, it appears, by answer, that they are not 
affected by the injunction. But they are necessary parties, 
because their rights may be involved in the final adjustment 
of the whole matter. So they must be content to abide the 
course of the suit, and have no right to interfere upon the 
question of injunction and the appointment of a receiver. 

There is error in the decretal order. It will be modified 
so as to continue the injunction against any disposition or 
transfer of the land, until the final hearing, leaving the order 
to stand so far as it discharges the receiver and allows the 
defendants Charles W. and Francis B. Russell to resume the 
operation of the works. The costs in this Court will be paid 
by the defendants Hoke, Sumner and Hutchinson, 

Per Curiam. Ordered accordingly. 








5) 


1. The Code of Civil Procedure is one act, and no part of it went into 
effect before 24 August, 1868: Therefore, a suit asking for an 
injunction, begun 22 August, 1868, properly conformed to the old 
practice. 


2. A bill in equity, asking that a deed should be surrendered by the 
defendant, and he be enjoined from committing certain trespasses 
upon the land included therein upon the ground that such deed 
had never been delivered, cannot be maintained; the plaintiff 
has an adequate remedy at law, either by an action of detinue 
or trespass quare clausum. 


JOHN W. RAGLAND v. SAMUEL J. CURRIN. 


(Irwin v. Davidson, 38 N. C., 321; Lyerly v. Wheeler, 45 N. C., 267, 
cited and approved). 


Morton to dismiss a suit, heard by Watts, J., at Spring 


Term, 1869, of GRANVILLE. 
The facts appear in the opinion. His Honor refused the 
order applied for, and the defendant appealed. 


Braggq, for the appellant. 
Graham, contra. ? 


Ropman, J. The action began by a petition or complaint 
sworn to on 22 August, 1868, praying an injunction, which, 
on the same day, was ordered by the Judge. A subpcena 
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therefor, issued on 28 August, returnable to Spring Term, 
1869, at which time the defendant appeared and moved to 
dismiss the action on the ground that it was governed by the 
Code of Civil Procedure, and (1) had not been begun by sum- 
mons as thereby required; (2) that the plaintiff had neither 
given a prosecution bond nor made a deposit; (3) that the 
subpena was not under the seal of the Court. The Judge 
refused to dismiss the action, and allowed the plaintiff then 
to give a prosecution bond, and the defendant appealed. 

Certain parts of the Code of Civil Procedure, as stated 
in what is headed Title XXIII, were ratified on 18 
August, 1868, and certain other parts, including Title (356) 
XXII, and so much of what is printed as Title X XTIT 
as enacts that the act should go into effect on its ratification, 
were ratified 24 August. Although apparently Title X XITI 
is a part of the act, yet no part of that title in fact is so, 
except the first three lines, which themselves are inaccu- 
rately printed. Obviously, it is impossible that the date of 
ratification can be contained in the enacting part of a statute, 
because the statute is enacted before its ratification, and it is 
impossible for the Legislature to foretell at what date it 
may be ratified. The clause fixing the time at which the 
act should go into effect is found nowhere except at the 
end of the whole act. That part of it which was ratified 
18 August would not, but for that clause, have gone into 
effect until thirty days after the adjournment of the Legisla- 
ture. When the last part was enacted, the effect of the con- 
cluding clause was to make the act, as a whole, take effect 
from the date of the ratification of that part. We have ex- 
amined the original manuscript act in the office of the Secre- 
tary of State, and find that the last clause, which is the only 
one relating to the time at which the act is to go into effect, 
is in the following words: “This act shall go into effect upon 
‘its ratification.” 

The whole Code is spoken of and treated as but one act, 
and no part of it went into effect before 24 August, 1868. 
The present proceeding must be regarded as a suit pend- 
ing at the adoption of The Code, and the right of the plain- 
tiff to relief must be tried under the law previously existing. 

Under the old system of separate courts of law and equity, | 
the class of cases in which the plaintiff could demand an 
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injunction as the sole and substantive relief was very small, 
é. g., an injunction against the invasion of a copy-right. 
When the plaintiff had a remedy at law, he was bound to pur- 
sue it, and if, in any case, that remedy was inadequate, he 
might supplement it by the ancillary jurisdiction of a court of 
equity. But a mere legal right which might be ade- 
(357) quately adjudicated in a court of law was in no case a 
sufficient ground for a bill in equity. In this case the 
plaintiff's cause of action is not very clearly stated. He 
alleges, as we understand his complaint, that he signed and 
sealed, but never delivered, a writing purporting to be a deed 
for certain lands, but that the defendant fraudulently got 
possession of the writing, and, by color of it, committed a 
trespass on the lands, to his damage, ete. It seems to us that 
his remedy was clearly at law, either by an action of detinue 
for the pretended deed or by an action of trespass quare 
clausum fregit. If he had delivered the deed, but had been 
induced to make such delivery by fraud, he might have in- 
voked the aid of a court of equity to protect him against the 
fraudulent and inequitable assertion of the admittedly legal 
title, either as ancillary to an action of trespass, at law, or a 
demand by bill in equity to have the deed so fraudulently 
procured rescinded. But in this case the plaintiff does not 
allege, but denies, any delivery of the deed; if never delivered 
in fact, it was in law not the deed of the plaintiff, and con- 
ferred no right as against him, and his remedy was the purely 
legal one which every possessor of an estate in lands has 
against a trespasser. Tried by the test of the former law, 
and regarding the petition of the plaintiff as a bill in equity, 
we are unable to see any equity by which it can be supported. 
Irwin v. Davidson, 38 N. C., 321; Lyerly v. Wheeler, 45 
N. C., 266. 
It is unnecessary to notice the other points. Judgment 
below reversed, and bill dismissed. 
Per Curt. Ordered accordingly. 
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(358) 
FURMAN, DAVIS & CO. v. E, F. MOORE, admr., ete. 


1. Whether an account in the handwriting of the party charged, 
under a heading in the same handwriting, showing that it was 
an account of one partner’s indebtedness to the firm entered upon 
the partnership books, be a signed account within the statute 
heretofore prescribing the degrees of deceased persons’ debts, 
quere; but at all events it is no settled account showing the 
partner’s indebtedness to his co-partner, but is merely an item in 
the general settlement of their dealings in that connection. 


2. An administrator,.under our former system, had no right to retain 
a debt of lower dignity within the nine months given him to 
plead, upon the ground that he had no notice of debts of higher 
dignity. 


(Midgett v. Watson, 29 N. C., 148, cited and approved). 


Assumpsit, tried before Barnes, J., at January Special 
Term, 1868, of CUMBERLAND. 

The action was brought in October, 1857, on a note made 
to the plaintiffs by a firm trading under the style of “Moore 
& Brother,” which was composed of W. F. and J. J. Moore. 
Both partners were dead, the defendant being administrator 


of the former, under letters issued in June, 1857. The de- 
fendant pleaded fully administered, ete. ; and the question be- 
fore the Court was upon refainers allowed to him by the 
commissioner who stated his account. 

The deceased, previously to becoming a partner in “Moore 
& Brother,” had done business with the defendant as part- 
ner in the firm of “W. F. & E. F. Moore.” The books of 
that firm (which had never been settled) showed, in the 
handwriting of the deceased, an account stating the items of 
his indebtedness to it, under a heading also in his hand- 
writing. 

The defendant claimed to be allowed to retain one-half of 
_ this, as being a liquidated and signed account in his favor. 
He also claimed to be allowed to retain an account not 
signed, on the ground that he had paid himself (as was ad- 
mitted) before he had notice of the existence of the plaintiffs’ 
debt. 

These items were allowed by the commissioner, but, (359) 
having been excepted to, were rejected by his Honor, 
and the defendant appealed. 
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B. Fuller, for the appellant. 
Hinsdale, contra. 


Dick, J. The action of the plaintiffs is upon a promissory 
note executed to them by the intestate of the defendant. 
The defendant, as administrator, claims the right of retain- 
ing an account which he insists is due to him from his in- 
testate, and is settled, liquidated and signed by the debtor, 
and as such is of equal dignity with the debt of the plaintiffs. 
Rey. Code, ch. 46, see. 21. 

It appears that the defendant and his intestate, W. F. 
Moore, were partners under the name and style of W. F.-& 
E. F. Moore. During the existence of said partnership the 
intestate was the book-keeper, and entered in the ledger of the 
firm, under his name and in his handwriting, his individual 
indebtedness to said firm. There never has been a liquida- 
tion and settlement of the partnership business. Under an 
order made in this cause an account was taken of the ad- 
ministration of the defendant, and the commissioner al- 
lowed one-half of said ledger account as a credit to the defend- 
ant, upon the ground that it was a settled and liquidated ac- 
count signed by the intestate, and as such was properly re- 

tained as against a debt of equal dignity. 
(360) To this ruling the plaintiff excepted, and his Honor 
in the Court below properly sustained the exception. 
An account is “settled and liquidated,” in contemplation of 
law, where it is a final adjustment of dealings between the 
parties, and ascertains what is justly due by one to the other. 
Midget v. Watson, 29 N. C., 143. 

This account does not show what sum W. F. Moore, the 
intestate, owed to E. F. Moore, the administrator, but it is 
merely a statement preparatory to a final settlement of the 
partnership business of W. F. & E. F. Moore. The basis 
of a partnership is an agreement between the parties to share 
the profits and losses arising from some business or undertak- 
ing. Usually partners have a joint capital or stock, by the 
employment of which they expect to realize profits, to be 
shared in due proportion between them. The interest of 
an individual partner cannot be known until an account is 
taken of the business, the assets and the liabilities of the 
firm, and the divisible surplus ascertained. -Until this is 
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done there is no “settled and liquidated account” of the deal- 
ings of the partnership, and one partner cannot sue the other 
at law. 

As this Court is of the opinion that the account before us 
is not a “settled and liquidated account,” it is unnecessary to 
decide the other question, which was so ably and elaborately 
argued by counsel, whether it is sufficiently signed to meet 
the requirement of the statute. 

The ruling of his Honor on the second exception was also 
correct. Previous to the change made by the Act of 1868-'69, 
ch. 113, an administrator was required to pay the debts of 
his intestate in the order prescribed by law. 

He was allowed nine months after his qualification before 
he could be compelled to plead in any suit, in order that he 
might collect the assets of the estate and ascertain its liabil- 
ities. If within that period he paid or retained a debt of 
lower degree before one of a higher, and there was a defi- 
ciency of assets, he would be liable for the higher debt out of 
his own estate. In such a case the want of notice of 
the higher debt would not avail to prevent such per- (361) 
sonal liability. These principles of law are applica- 


ble to the present case, and fully sustain the ruling of his 
Honor on the second exception. We will not further elabo- 
rate the question, as the law upon the subject has been so ma- 
terially changed by the above-recited act. 

There is no error. 

Per Curtam. Judgment affirmed. 
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WILLIAM P. LITTLE vy. C. C. KING and others. 


1. A conveyance in regular form, executed in 1859, with a memoran- 
dum under seal annexed, stating that it was made in substitution 
for a previous deed between the same parties for the same land, 
executed in 1854 and lost, will, notwithstanding such memoran- 
dum, pass whatever estate the bargainor may have in such land 
in 1859. 


2. An injunction against the judgment at law in this controversy 
(see King v. Little, 61 N. C., 484) dissolved, upon the bill and 
answer. 


Insunction, before Logan, J., upon a motion to dissolve 
at January Special Term, 1870, of MeckLensura. 

The bill was filed in equity, Spring Term, 1868, to restrain 
the defendants from taking possession under a writ of pos- 
session in an action of ejectment (see King v. Little, 61 
N. C., 484), and, as will be seen from the opinion, the plain- 
tiff set up in equity grounds for relief similar to those on 
which he had before relied as a defense at law. The decision 
turns mainly upon the facts as found by the Court, and these 
are sufficiently given in the opinion. 

The Judge below dissolved the injunction, and the plain- 
tiff appealed. 


(362) Wilson, for the appellant. 
R. Barringer, contra. 


Dick, J. The defendants, with the exception of Williams, 
are the heirs at law of Mrs. Cynthia D. King, and as such 
have the legal title to the land in controversy. 

“The deed of July, 1859, to Mrs. King, professes to con- 
vey, and does convey, the title which Williams then had to 
the land. The memorandum was only explanatory.” King 
v. little, 61 N. C., 484. 

It is well settled that courts of equity will assume juris- 
diction to grant relief against contracts executed under mis- 
take or in ignorance of material facts; but in cases where a 
party seeks to change or avoid his deed on the ground of 
mistake or ignorance as to its legal effect, the limits of the 
equity of correction or rescission are more difficult to define. 
If the deed is such as the parties intended it to be at the 
time of its execution, then a mere mistake of law will not 
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ordinarily be relieved against. In all cases of this character 
it is essential that the error be on both sides, and that it be 
admitted by the answer, or distinctly proved. We will not 
consider this question further at this stage of this case, but 
await the proofs. It is evident from the pleadings that the 
land was originally purchased for the benefit of Mrs. Cynthia 
D. King, who was the wife of an infirm, improvident and 
insolvent husband; and that Williams, the vendor of the 
plaintiff, had acted from 1854 until 1859 as her friend and 
trustee. The deed from Jones, the trustee of Mrs. King, to 
Williams, in 1857, was made without warranty, and the bill 
does not set forth the consideration, but states upon informa- 
tion “that before the substituted deed of 25 July, 1859, the 
said Williams had purchased said premises from the said 
Colin C. King and his wife, paying partly in money, partly 
in debt, and partly in a note, which has been paid off since 
the war.” The answer states positively that there was no 
consideration for the deed from Jones to Williams, and that 
the allegations of said payments are untrue. It is 
therefore apparent that in 1857 Williams took the (363) 
deed as a trustee for Mrs. King, and she never in any 
way discharged him from said trust until 1859. She had the 
equitable title of said lands, and the deed of July, 1859, gave 
her the legal title. It is certain, from this state of facts, that 
Williams could not have gone into a court of equity “with 
clean hands” and asked to be relieved from the legal effect 
of his conveyance, on the ground of ignorance of the law. 
The fact that Williams has not filed an answer in this 
case is somewhat significant. We will now consider the ques- 
tion whether the plaintiff is in a better condition, on the 
ground that he is a bona fide purchaser for valuable consid- 
eration, without notice of the equities affecting his vendor. 
Mrs. King and her family were in possession of the land 
‘from 1854 until they were ejected by the plaintiff in 1860, 
always claiming as owners. It appears in plaintiff’s bill that 
he had a conversation with Mrs. King before he purchased 
the land, and she told him that the Jegal title was in Wil- 
liams. The answer states that she told him that Williams 
had been her trustee until July, 1859, when the deed con- 
veying her the legal title was executed, and that said deed 
was registered, and he could see it. This evasive statement 
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in the bill and the direct and positive statements in the an- 
swer would seem to fix the plaintiff with full notice of the 
claim of Mrs. King. 

The plaintiff further says “that he quietly took possession 
of premises, after his said purchase from Williams.” 
Whereas, it appears from the answer that he brought an 
action of ejectment against King and his wife, ‘and they, 
being poor and embarrassed, were unable to give security for 
the cost of the suit and damages, and were, after judgment 
by default, ejected from the premises.” 

It appears, both in the bill and the answer, that King and 
his wife, in a short time after they were dispossessed, com- 

menced an action of ejectment to recover their home, 
(364) and, after many years, under the decision of the Su- 

preme Court, they obtained the legal process to put 
them in possession, which is now arrested by injunction. 
The answer is fully responsive to the evasive bill, and as 
there is no equity confessed, the injunction is dissolved. 

Per Curiam. Ordered accordingly. 








THE STATE v. NATHAN ALMAN. 


1. A jury charged with a case of alleged murder, retired to consider 
their verdict upon Saturday of the first week of the term, at 8 
o'clock P. M., and upon Monday of the second week, at 5:30 
o’clock P. M., returned into Court, being unable to agree; there- 
upon the Judge ordered a juror to be withdrawn: Held, that 
such order was erroneous, and in consequence thereof the pris- 
oner could not be tried again, and had a right to be discharged 
from custody. 


2. On a trial for felony, no order that may prejudice the prisoner can 
be made in his absence from the bar. 

(State v. Prince, 63 N. C., 529; State v. Bullock, Ib., 570, cited and 
approved ). 


Morton to discharge a prisoner, made before Watts, J., at 
Fall Term, 1869, of Wake. 

The prisoner had been’indicted at the same term for mur- 
der. The jury charged with the trial of the case retired to 
consider their verdict at 8 o’clock P. M. of Saturday in 


the first week of the term, “and being unable to agree,” came 
322 


ree 














N. C.] JANUARY TERM, 1870. 





STATE v. ALMAN. 





to the bar of the Court on Monday evening at 5:30 o'clock, 
when a juror was withdrawn and the jury discharged, neither 
the prisoner nor his counsel being present in Court. 
Afterwards, at the same term, the counsel for the prisoner 
moved for his discharge from custody. This motion was 
overruled, and the prisoner appealed. 
(365) 
Fowle & Badger, for the appellant. 
Attorney-General and Cox, contra, 


Ropman, J. In State v. Prince, 63 N. C., 529, it was 
decided that a court had no power to discharge a jury under 
the state of facts appearing of record there. In that opinion 
the previous decisions of this Court were discussed, and we 
thought ourselves justified, by the authority of Newton's 
case, 66 E. C. L., 716, and the reasons therein stated, in 
holding that the rule asserted in our former cases could not 
be supported in its full extent. The counsel for the present 
defendant, in his argument before us, suggested that by an 
incidental statement occurring in the opinion in Prince’s 
case, to the effect that in Newton’s case the jury had been dis- 
charged after a deliberation of about thirty-six hours, with- 
out the statement of the additional fact which existed in that 
case, i. e., that the term of the Court had expired, the Judge 
below might have been misled to suppose that in our opin- 
ion a jury might be properly discharged if unable to agree 
after a deliberation of thirty-six hours, without further rea- 
son to justify the discharge. We are not inclined to think 
that the Judge below drew such inference, as it would 
betray on his part a superficial consideration of the opinion. 
We were not there undertaking to prescribe the cireum- 
stances which would justify a Judge in discharging a jury, 
and the circumstances in Newton’s case of the length of time 
* during which the jury had deliberated was mentioned only to 
show that the case departed widely from the previous decis- 
ions of this Court. In fact, such an inference was precluded 
by the statement that it was impossible to lay down any 
general rule which should govern all cases, but that each 
must be decided by the Judge presiding at the trial, on its 
own circumstances. The only case in which we undertook 
to say that it would be proper to discharge a jury was one 
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like State v. Spiers, 12 N. C., 491, in which the term expired 
during the trial, and, as the law then stood, the Judge had 
no power to prolong it. 
In Prince’s case we held that the course of a Judge in dis- 
charging a jury before rendering a verdict in a capital 
(366) case could be reviewed on appeal; and in this case we 
are called on to decide whether the reason for discharg- 
ing the jury assigned by the Judge was sufficient. The only 
reason assigned is, that after a deliberation of about forty-five 
hours they were unable to agree. Had the additional reason 
which existed in Newton’s case, and in State v. Spiers, 
supra, and in the case of State v. Bullock, 63 N. C., 570, 
viz., that the term had expired, or was about to expire, 
concurred in this case with the inability of the jury to agree 
after such a time of deliberation, we should hold that the 
Judge had rightly exercised his judicial discretion. But in 
this case there was no such additional reason. The case was 
committed to the jury on Saturday evening of the first week 
of the term, and the jury was discharged on the evening of 
the Monday of the second week, after a deliberation of about 
forty-five hours. We do not think that the mere lapse of 


that space of time without an agreement by the jury, coupled, : 


as We may suppose it to have been (although the fact is not 
stated), with their declaration that they probably could not 
ever agree, was a sufficient cause for their discharge. 

To be put in jeopardy of one’s life through a criminal trial 
is a grave occurrence. The common law, as once understood, 
absolutely. prohibited a second jeopardy, and the principle is 
incorporated in the Constitution of the United States, Amend- 
ments, Art. V. 

For the reasons stated in Prince’s case and more fully in 
the cases there referred to, the courts both of England and 
of the several American States have felt themselves com- 
pelled to depart from a literal obedience to this principle. 
But it must never be supposed that the rule is abolished. 
Reason and humanity concur with authority to defend it. 
Every exception from it must justify itself; it must be 
shown that the exception stands on as good ground as the 
rule. 

We have not noticed the fact stated in the case, that 
the prisoner was not present when the jury was dis- 
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charged, because, in the view we take of it, that irreg- (367) 
ularity was immaterial. It might, however, have been 
otherwise. Our State Constitution (Declaration of Rights, 
Art. I, sec. 11) gives to every person accused the right to be 
confronted with his accusers. This was not a new rule re- 
quiring interpretation. It has long been perfectly settled 
that in a trial for felony, no order which may prejudice a 
prisoner can rightfully be made in his absence. It would be 
superfluous to cite authorities for this maxim. We suppose 
the course of the Judge was simply inadvertent, but we do not 
feel at liberty to let it pass without observation. In our opin- 
ion the prisoner is entitled to his discharge. 
Per Curr. Order accordingly. 


Cited: 8. v. Jefferson, 66 N. C., 312; 8. v. Honeycutt, 74 
N. C., 391; 8S. v. Tucker, 78 N. C., 550; 8S. v. Davis, 80 
N. C., 387; 8S. v. McGimsey, Id., 379; 8. v. Bass, 82 N. C., 
571. 





HENRY JARMAN v. ELI W. SAUNDERS. 


1. A court cannot order satisfaction of a judgment to be entered be- 
cause of some matter accruing before such judgment was ren- 
dered. 


2. It is improper to make a sheriff party to an order of injunction 
against process in his hands. 


3. Where plaintiff stated that the defendant had formerly sued him, 
and that after such action was brought an accord and satisfac- 
tion had taken place between them, and that upon that account, 
and relying upon the implied promise of the defendant not to 
prosecute such suit, he had neglected to plead therein; that the 
defendant had thereupon taken judgment against him, and was 
pressing execution, etc.: Held, that the plaintiff was entitled to 
relief by an order, “That upon his filing at its next term, in the 
court where this suit had pended, a bond, with approved security 
sufficient to cover the debt,” etc., the defendant should withdraw 
his execution, the judgment be vacated, and the plaintiff be 
allowed to plead; all costs of the present application to follow 
the result of such new trial. 


4. An application, although by summons and complaint, can be treated 
as a motion in the original cause. 
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5. That the defendant denied the existence of such accord and satis- 
faction was immaterial. 


6. Observations upon common and special injunctions, in connection 
with the C. GC. P. 


(368) | Morron to vacate an injunction, heard by Thomas, 
J., at Fall Term, 1869, of Onstow. 
The facts are stated in the opinion. 
His Honor ordered the injunction to be vacated, and the 
plaintiff appealed. 


Manly & Haughton, for the appellant. 
Strong, contra. 


Ropman, J. The complaint states that the defendant, in 
some court, and at some time (neither are stated, but, as 
no point was raised on the omission, we suppose we may as- 
sume, in the Superior Court of Onslow, at some past time 
not very remote), brought an action against the present 
plaintiff, upon an endorsement which he had made on the 
note of one Hill; that the plaintiff had a good defense to 
said action, in the nature of an accord and satisfaction after 
action brought, which he would have made in due form, but 
that, relying on the implied promise of the defendant not to 
prosecute his said action, he (the present plaintiff) omitted 
to appear or plead, and the defendant, unjustly, and in viola- 
tion of his agreement, took judgment by default against him 
for some $1,100, and has caused an execution to be levied 
on his property; and the plaintiff demands judgment, (1) 
That the defendant be ordered to enter an acknowledgment 
of satisfaction of his said judgment; (2) that the defendant 
pay the plaintiff certain damages; (3) that the defendant 
and the Sheriff of Onslow be enjoined from prosecuting the 
said execution. 

The reasons why no one of these judgments can be ren- 
dered are so obvious as to require only the briefest statement. 

As to the first, the Court may order satisfaction of a 
(369) judgment to be entered of record upon proof of satis- 
faction thereof after judgment; but not by reason of 
anything occurring before judgment, and which might have 
been pleaded in bar of the judgment. As to the second, no 
case is presented for damages. As to the third, it has been so 
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frequently held that an injunction should not be prayed 
against the Sheriff, who is only the agent of the plaintiff, that 
if the Sheriff had appeared we should have been bound to 
have allowed him his costs. 

Notwithstanding this mistaken claim, we think we are re- 
quired to consider whether, upon the plaintiff's complaint, 
he is entitled to any relief; and we think he is. He alleges 
that he has been deprived, through the fraud of the defend- 
ant, of an opportunity to make his defense to the original 
action; and the relief which he may rightfully claim is to 
have the judgment by default set aside and to be allowed to 
plead to the merits in the original action, and to have the 
execution enjoined in the meantime. It would be extremely 
inconvenient to have a trial in this action of the matters 
which might have been put in controversy in the first. As- 
suming, as for the present purpose we must, the truth of 
the complaint, we think there is stated an equity sufficient 
to entitle the plaintiff to the relief above stated. How is 
this equity of the plaintiff affected by the answer, which pos- 
itively denies the agreement upon which it is founded? The 
distinction between what used to be called a common injunc- 
tion and a special injunction is stated in Heilig v. Stokes, 63 
N. C., 612, on the authority of the cases there referred to. 

The former is said to be when-a defendant sets up an 
equitable defense to the action at law, which by the consti- 
tution of the law-court he could not then avail himself of. 
If an injunction was granted on a bill setting up such an 
equity, upon the coming in of an answer denying the facts 
constituting the equity, the injunction was dissolved, of 
course, unless some special reason was alleged for a 
continuance of it. A special injunction was founded, (370) 
not on an equity existing in the controversy at law be- 
tween the parties, but on something collateral to it; as, for 
example, the necessity of protecting property in dispute pend- 
ing the litigation. The injunction to which the plaintiff in 
this case is entitled is evidently of the latter sort, and will 
not be dissolved merely on the defendant’s denial, if in the 
opinion of the Court it appears reasonably necessary to pro- 
tect the plaintiff’s right until the controversy between him 
and the defendant can be determined. Here it seems to us 
that there are matters in controversy between the parties, and 


327 














IN THE SUPREME COURT. [ 64 





JARMAN V. SAUNDERS, 








that the present plaintiff is entitled to make his defense to 
the original action, and consequently to have the present exe- 
cution restrained. 

It may be said that under the definition of a common in- 
junction above given it is difficult to conceive how, now when 
legal and equitable demands are tried in the same court, and 
in the same forms of action, and when every equitable de- 
fense can be made in the original action, a case for common 
injunction can ever arise. 

There is another observation which it may be well enough 
to make. Under the former system it was settled doctrine 


~ that a court of law could not-set aside its regular judgment 


at a subsequent term. If the enforcement of the judgment 
became inequitable for any reason of which a court of equity 
could take notice, it would be enjoined. Now that the same 
court exercises tlfe jurisdiction both of a court of law and 
of a court of equity, and that without any difference of form 
founded on the difference between law and equity, it would 
seem to follow that the rule alluded to no longer exists to the 
extent of prohibiting a Superior Court from setting aside its 
judgment at a subsequent term, for any sufficient cause 
which could have been, and, by accident or fraud, was not 
pleaded in bar of the judgment, and that the proper way to 
apply for such relief is by a motion supported by affidavits, in 

the original cause. Such we consider this to be. A 
(371) motion may be put in the form of a petition; indeed, 

such is its more proper form. 3 Dan. Ch. Pr., 1787- 
1801. In fact, as is there stated, the difference is in form 
only, and not of substance or effect, the petition being in writ- 
ing and the motion not. 3 Dan. Ch. Pr., 1781. Of course we 
have no opinion on the merits of the original controversy be- 
tween these parties. The order below is reversed, and the fol- 
lowing order made, which will be certified : 

If, before the next term of the Superior Court for the 
County of Onslow, or within the first five days thereof, the 
plaintiff in the present action shall enter into an undertaking 
payable to the defendant in the present action in the penal 
sum of two thousand five hundred dollars, with sureties who 
shall be approved as sufficient by the Clerk of said Superior 
Court, or by the Judge thereof, with a condition to be void 
in case the present plaintiff shall pay to the present defend- 
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ant whatever sums of money the said present defendant shall 
recover of the said present plaintiff in the action now or 
lately pending in said Superior Court for Onslow wherein 
the present plaintiff is defendant, which action is the one 
referred to in the complaint in this case; and shall abide by 
and perform the judgment in said action; then the judgment 
by default therein heretofore entered shall be set aside, and 
the defendant in said action (the plaintiff in this case) shall 
be allowed to plead therein, and the action shall be tried and 
determined according to the course of the said Superior 
Court; and the defendant is ordered to withdraw the execu- 
tion heretofore issued in said action, and to refrain from 
further proceeding therein, and from taking out other execu- 
tion, until the same shall be allowed by the said Superior 
Court. The costs of this action, as between the parties 
thereto, shall abide the final judgment in said Superior Court 
of Onslow, and shall be adjudged in that action. The defend- 
ant in the present action will pay the costs of this Court, 
subject to be recovered by him on the final judgment 

in the action in the Superior Court of Onslow, as (372) 
aforesaid. 

Per Curram. Reversed. 


Cited: Bledsoe v. Nixon, 69 N. C., 83; Tull v. Pope, 
Id., 188; Thompson v. Badham, 70 N. C., 146; Bryan v. 
Harrison, 71 N. C., 105; Faison v. McIlwaine, 72 N. C., 
313; Horne v. Horne, 75 N. C., 101; Lord v. Beard, 79 
N. C., 9; Smith v. Hahn, 80 N. C., 242; Molyneux v. Huey, 
81 N. C., 112; Jones v. Cameron, Id., 157; Wahab v. Smith, 
82 N. C., 232; Mabry v. Henry, 83 N. C., 300; McLean v. 
McLean, 84 N. C., 371; Mauney v. Gidney, 88 N. C., 203; 
Harrison v. Bray, 92 N. C., 493; Blackwell v. McElwee, 94 
N. C., 429; Black v. Black, 111 N. C., 302; Rosénthal v. 
Roberson, 114 N. C., 597; Jeffries v. Aaron, 120 N. C., 170; 
Jones v. Buxton, 121 N. C., 286; Hooker v. Yellowley, 128 
N. C., 301; Cobh v. Clegg, 1387 N. C., 159. 
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GEORGE C. DOUGLAS vy. R. A. CALDWELL. 


A suit in equity begun in 1867 is to be governed in regard to pro- 
cedure by the laws then existing: T'herefore, where a bill was 
filed to set aside a release given by a ward to his guardian, and 
for an account, etc.: Held, that the Court had no power, before 
making a decree to set aside the release, against the defendant’s 
will, to make an order of reference; particularly an order of ref- 
erence to hear, try and determine the issues in the cause. 


(Lunsford v. Bostian, 16 N. C., 483, cited and approved). 


Brix in equity, filed in 1867, before Cloud, J., upon a 
motion to refer, at Fall Term, 1869, of Rowan. 

The point involved is one of practice, and requires no 
further statement of facts than appears in the opinion. 

His Honor ordered the issues to be referred, and the de- 
fendant appealed. 


Craige, for the appellant. 
Wilson and Blackmer & McCorkle, contra, 


Serre, J. This was a bill in equity, filed in 1867, pray- 
ing that a release executed by the plaintiff to the defendant 
might be set aside and an account re-opened for a settle- 
ment of the accounts of the defendant, as guardian of the 
plaintiff. The plaintiff alleges that in executing the release 
he was over-reached by the defendant. The allegations of 
the bill are denied by the defendant’s answer. The cause 
was regularly transferred from the Court of Equity of Rowan 

County to the Superior Court of said county, and 
(373) stood under the order of “replication and commis- 

sions.” At Fall Term, 1869, the Court, upon motion 
of the plaintiff, and against the will of the defendant, acting 
under the impression that the provisions of the Code of Civil 
Procedure, sec. 345, applied to this suit, ordered a reference 
of all the issues in the cause to J. F. Graves, Esq., to hear, 
try and determine the same. 

In this there is error. This cause is governed by the pro- 
cedure existing prior to The Code. That practice did not 
permit such a reference as is here made. “A reference is 
ordered to ascertain the mode and extent of the relief which 
the particular circumstances may require, after the decree 
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upon the hearing establishing the right to some relief. Where 
a mortgage or a partnership is declared, accounts are or- 
dered,” ete. “Inquiries relate to matters supplementary to 
the general relief decreed on the hearing.” Lunsford v. 
Bostian, 16 N. C., 483. 

The gist of this controversy is the release, which the 
plaintiff seeks t6 set aside. Before a decree establishing the 
right of the plaintiff to have this release set aside, there is 
nothing to refer to the master. Incidental and supplement- 
ary to such a decree would be an account of the guardian- 
ship; and this would be a proper subject of reference. There 
is error in the order of reference. 

Per Curiam. Order reversed. 





Cited: Douglas v. Caldwell, 65 N. C., 249; Smith v. Bar- 
ringer, 74 N. C., 671; R. R. v. Morrison, 82 N. C., 1438; 
Royster v. Wright, 118 N. C., 154. 





(374) 
JESSE W. PEEBLES v. CHARLES H. HORTON. 


1. Upon an issue of fraud in regard to a conveyance of land, it ap- 
peared that the consideration set out was $4,000, whilst there 
was evidence that it was considerably less; thereupon the vendee 
t (defendant) asked the Court to instruct the jury that it was not 
incumbent upon him to prove that he had given exactly that 
amount, so that it was shown that he had given a fair and rea- 
sonable price: Held, that instructions, in reply to this prayer, 
“That the fact that the consideration set out in the deed was 
$4,000, did not per se render the deed fraudulent; but that in 
questions of fraud the jury were at liberty to take it into consid- 
eration, together with other circumstances,” are responsive and 
correct. 


2. That the only parties present in February, 1865, at a conveyance 
of all of the vendor's land in satisfaction of old debts, were the 
vendor and vendee, who were brothers-in-law, and the subscrib- 
ing witness, also a brother-in-law of the vendee, is a fact calcu- 
lated to throw suspicion upon the transaction, i. e., is a badge of 
fraud. 


3. That a defendant declines to call as a witness in regard to a trans- 
action to which he was a party, a disinterested and unimpeached 
person, then known by him to be present in court; and instead, 
becomes a witness in regard to such transaction himself—it being 
the very matter in question in such suit—is also calculated to 
excite suspicion; and instructions thereupon, “That it was not 
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evidence of fraud by itself, but considerable latitude is permitted 
to counsel in such matters, and, under the circumstances the 
plaintiff's counsel were at liberty to comment upon it as a badge 
of fraud, and the jury may consider it in making up their ver- 
dict,” are correct. 

(Bumgarner v. Manney, 32 N. C., 121, and Devries v. Phillips, 68 
N. C., 53, cited and approved). 


Note.—See Peebles v. Peebles, 63 N. C., 656. 


Issurs, from the Supreme Court, tried before Watts, J., 
at January Special Term, 1870, of Waxe. It is the same 
case that is reported, upon’a former trial, in 63 N. C., 656, 
as Peebles v. Peebles. 

The deed, which was impeached by the plaintiff as fraudu- 
lent against himself, as one of the creditors of Joseph A. 
Peebles, the bargainor, had been executed 26 February, 
1865, by said Joseph to the defendant, who was his brother- 
in-law, for the expressed consideration of $4,000, alleged to 
have been paid in debts (seven-eighths being old, 7. e., ante- 

war) due by the bargainor to the defendant. The only 
(375) other person present at its execution was one Weath- 
ers, also a brother-in-law of Horton. 

There was evidence tending to show that the true consid- 
eration was considerably less than $4,000. 

1. Upon the point of consideration, the counsel for the 
defendant asked the Court to instruct the jury that it was 
not necessary for Horton to show that Joseph Peebles owed 
him the full sum of $4,000 when the deed was executed, in 
order to establish that it was bona fide and upon a valuable 
consideration, but that, in order to establish a valuable con- 
sideration, it was only necessary to show that he paid a fair 
and reasonable price for the land in money or money’s worth. 

In reply to this his Honor instructed the jury that the 
fact that the consideration set out was $4,000 did not per we 
render the deed fraudulent; but in questions of fraud the 
jury were at liberty to take it into consideration, together 
with other circumstances. 

2. The counsel for the plaintiff, in addressing the jury, 
commented upon the fact that the defendant had chosen to 
become a witness himself and not to introduce Joseph A. 
Peebles, whom he alleged was not pecuniarily interested, and 
who knew all about the creation of the alleged debts and the 
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negotiation for the purchase of the land—as casting suspi- 
cion upon the defendant’s case, ete. 

The counsel for the defendant asked the Court to instruct 
the jury that the plaintiff's counsel had no right to comment 
before the jury upon the failure of the defendant to intro- 
duce Joseph A. Peebles as a witness, and that no inference 
could be drawn by the jury from that fact, for or against 
either side, as he was not interested either way and was 
equally accessible to each. 

His Honor, in reply, told the jury “that the defendant’s 
. failing to introduce Joseph Peebles is not evidence of fraud 
by itself, but that considerable latitude is permitted to coun- 
sel in such matters, and, under the circumstances, the plain- 
tiff’s counsel was at liberty to comment upon it as a 
badge of fraud, and the jury may consider it in mak- (376) 
ing up their verdict.” 

Verdict for the plaintiff. Rule, ete.; rule refused. Cer- 
tificate accordingly. 


Haywood, Rogers & Batchelor, Fowle & Badger, for the 


defendant. 
Phillips & Battle, contra. 


Pearson, C. J. After a careful examination of the trans- 
script we are satisfied that there has been a “fair trial.” 
When issues of fact are sent to the Court below to be submit- 
ted to a jury, this Court is not disposed to set aside the ver- 
dict, and will never do so except for manifest error: interest 
reipublice ut sit finis litium. 

The instruction, “The fact that the consideration set out 
in the deed was $4,000 did not per se render the deed fraudu- 
lent; but in questions of fraud the jury were at liberty to 
take it into consideration, together with.the other cireum- 
stances,” is in our opinion fully responsive to the instruction 
asked for, and “hits the mark precisely,” for it cannot be 
supposed that the latter part of the instruction was worded 
for the purpose of leaving out of consideration the question 
of bona fides, and bringing it down to the mere matter of a 
valuable consideration. If so, why talk about “a fair and 
reasonable price for the land, in money or in money’s worth, 
or in debts due to him by the said Joseph A. Peebles” ? 
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Taking the proposition abstractly, $100 was a valuable con- 
sideration; and if that was the meaning, a reference to the 
value of the land was impertinent. His Honor took the right 
view of the instruction asked, and gave the proper response. 

2. If a weak old man is induced to execute a deed “in an 
out-of-the-way place,” and with secrecy, this is a circumstance 

entitled to much weight in passing on the question of 
(377) imposition; so, if one promises a brother-in-law, no 

one else being present except another brother-in-law 
(to witness the deed), to execute a deed for his property, pur- 
porting to be in consideration of $4,000, made up of old debts, 
to the exclusion of his other creditors, this is a suspicious 
circumstance, or, as his Honor calls it, a “badge of fraud,” 
that is, a fact caleulated to throw suspicion on the transaction, 
and calls for explanation. So, if the bargainee, to meet the 
charge of combination to commit a fraud, is content to offer 
himself as a witness to explain the transaction, and does not 
call his brother-in-law, the bargainor, who is present in Court, 
that circumstance is calculated to excite suspicion, and trans- 
piring in the presence of the jury will, of course, have its 
effect upon their minds, 

The ruling of his Honor, to allow full comments on both 
sides, was proper to aid the jury by a full discussion to deter- 
mine how much w eight ought to be given to it, and whether 
in point of fact the witness was not called because the bar- 
gainee, who had peculiar means of knowing what he would 
swear, was afraid to trust him; or whether it was a mere 
question of professional skill between the attorneys on either 
side. 

An order of removal because the party cannot have a fair 
trial in his own county, Bumgarner v. Manney, 32 N. C., 
121; the fact that a party does not choose to make a witness 
of himself, Devries v. Phillips, 63 N. C., 53; are not em- 
braced by the principle that the jury ought to have all of the 
lights that ean be made available in the dark trailing after 
fraud that seeks to hide its tracks. 

The principle is well settled, whilst the exceptions to it rest 
upon peculiar circumstances. According to our judgment, 
this case falls under the general principle. A jury is neces- 
sarily influenced by the fact that the maker of a deed which 
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is attacked for fraud is not called to give a full explanation, 

and that the bargainee, who is a party to the suit, 

chooses to put the matter upon his own oath. (378) 
Per Curiam. No error. 


Cited: Chambers v. Greenwood, 68 N. C., 278; Farrar v. 
Staton, 101 N. C., 85; Goodman v. Sapp, 102 N. C., 483. 








THE STATE v. JAMES MARSH. 


1. The forcible detainer of personal property is not indictable at com- 
mon law. 


z. One tenant in common does no wrong (civil or criminal) to a 
co-tenant by keeping sole possession of (e#. gr.) a bale of cotton, 
even by force. 


Forcis_e Trespass, tried before Watts, J., at Fall Term, 
1869, of Jounston. 

The facts were that Creech was tenant in common of a bale 
of cotton with Hodges and Sanders; that the two latter had 
authorized the defendant to take it into his possession, it being 
before in the possession of Hodges. Just after the defendant 
placed it in his cart, Creech came up, and having made some 
previous arrangement with her co-tenants by which she was 
to take the cotton into possession, demanded that the plaintiff 
should deliver it to her. He refused to do this, and a quarrel 
ensuing, he retained possession by force. 

Under the instructions of his Honor the jury found a ver- 
dict of guilty, and the defendant appealed. 


Strong, for the appellant. 
Attorney-General, contra. 


Dick, J. In contemplation of law, it is not a civil injury 
or a public wrong for one tenant in common or his agent to 
withhold the common property from the possession of his 
co-tenant. They have a mutual right of possession, and if 
this right is denied, the party excluded has a simple and 
speedy remedy by a severance of the co-tenancy. 
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In this ease one of the co-tenants authorized the defendant 

to take the cotton into his possession, and the subse- 

(379) quent detainer of it from the prosecutrix, even if it 
was with foree, was not an indictable offense. 

It is doubtful whether a forcible detainer of land is indicet- 
able at common law, when the entry was peaceable; but it is 
certain that the doctrine of forcible detainer has never been 
extended to personal property. 

His Honor erred in his instruétions to the jury, and there 


must be a 
Per Curram. Venire de novo. 








W. L. HENRY v. JEREMIAH RICH. 


1. Money paid to a deputy sheriff by the defendant on certain execu- 
tions then in such officer’s hands is, by the law, at once applied 
to such executions: Therefore, it cannot be recovered from such 
officer by the defendant upon a promise by him to account with 
him. 


2. If such money be misapplied by the officer, it is a question betwixt 
him and the plaintiffs in the executions, only. 


Submitting to a jury issues upon points not necessarily decisive 
of the case, and requiring verdicts in the form of neither general 
nor special verdicts, is irregular. 


~ 


Action for money, tried before Henry, J., at December 
Special Term, 1869, of Buncomse. 

The plaintiff alleged that whilst the defendant, as Deputy 
Sheriff, had in his hands executions against him amounting 
to more than $420, he had paid him $420, to be applied to 
these, and that defendant promised that if not so applied he 
would return it; and set forth in his complaint a receipt 
signed by the defendant, dated 13 September, 1862, as fol- 
lows: “Received of William L. Henry, four hundred and 
twenty dollars, on judgments in my hands against him” ; 

also, that he had not so applied it, and had refused to 
(380) return it. After an answer had been filed, and the 
parties were at issue, certain issues were submitted to 
a jury: “1. Did J. Rich give the receipt? 2. Did he fail 
to apply the money as alleged? 3. Did he promise to pay 
back the money? 4. If not, what promise was made ?” 
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The jury found in the affirmative of Nos. 1 and 2, in the 
negative of 3; and 4, “that he promised to account for it,” 
and “left the judgment to the Court.” 

Thereupon, his Honor gave judgment for the plaintiff, and 
the defendant appealed. 


Phillips & Merrimon, for the appellant. 
Battle & Sons, contra. 


Reape, J. If the facts were as alleged by the plaintiff, or 
as found by the jury, the plaintiff is not entitled to recover. 
If the defendant, as Deputy Sheriff, had executions 
in his hands against the plaintiff to the amount of (381) 
$420, he was entitled to collect the amount out of the 
plaintiff, and it was the duty of the plaintiff to pay it, and 
the moment he did pay it, it was in contemplation of law 
applied to the satisfaction of the executions. 

When the plaintiffs in the executions attempted, as they 
have done, to renew the executions against the present plain- 
tiff, it was his right to rely upon the payment to the Sheriff ; 
and he may do so now, if by his laches he has not lost the 
opportunity. 

We observe that the facts in the case were not submitted 
to the jury, either for their general or special verdict, but 
only certain issues which were not necessarily decisive of the 
ease, and upon the finding of the jury upon these issues liis 
Honor gave judgment for the plaintiff. The practice is new 
and irregular. C. C. P., see. 233. 

There is error. 

Per Curiam. _  Venire de novo, 


Cited: Motz v. Stowe, 83 N. C., 438; Porter v. R. R., 97 


N. C., 70; Davidson v. Gifford, 100 N. C., 22; Dysart v. 
Brandeth, 118 N. C., 974. 
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P. M. WARREN v. NOAH BROWN. 


A note payable “in current notes of the State of North Carolina” is 
not negotiable: Therefore, under our former system an endorsee 
thereof could not maintain an action at law upon it in his own 
name. ° 


Assumpsit, before Cloud, J., at Fall Term, 1869, of 
WILKEs. 

The plaintiff declared as endorsee (second) of a note for 
$1,175.50 made by the defendant, 18 June, 1862, at one day 
after date “to be paid in current notes of the State of North 
Carolina.” 

The defendant objected that he could not maintain 
(382) an action upon it in his own name. His Honor was’ 
‘ of a different opinion. Verdict and judgment for 

the plaintiff, and appeal by the defendant. 


Boyden & Bailey, for the appellant. 
No counsel contra. 


SertrLe, J. Are “current notes of the State of North 
Carolina” the same thing as money, in contemplation of law ? 

Nothing but coin was a legal tender in payment of a note 
for money, before the recent acts of Congress. This note 
bears date 18 June, 1862, and is payable “in current notes 
of the State of North Carolina,” which may mean either 
treasury-notes of the State or notes on various banks of the 
State. A note, to be negotiable, should be for a sum certain, 
payable in money, and without conditions. Here the suit 
was instituted before the adoption of The Code, by a second 
endorsee, in his own name, on a note not negotiable. 

The objection is fatal to the present action. 

Per Curram. Judgment reversed. 


Cited: Johnson v. Henderson, 76 N. C., 229. 
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THQMAS A. ALLISON v. THE- WESTERN N. C. R. R. CO. 


Whilst a slave was in the employment of a railroad company as a 
section-hand, he was directed by an agent of the company to 
sleep in a certain house which had (unknown to the company 
and to himself) an open keg of powder standing under one of 
the beds, placed there a day or two before, for temporary pur- 
poses, by a servant of a bridge contractor with such company ; 
the slave was killed by an explosion of the powder, caused, as 
Was supposed, by fire from a torch whilst he was searching for 
his hat: Held, that the company was chargeable with the negli- 
gence of the person who placed and left the powder in such a 
position. 


Case before Buxton, J., at July Special Term, 

1870, of IREDELL. (383) 

The action had been brought in 1860 to recover 
damages for the loss of a slave whilst in the employment of 
the defendant, in 1859, under a contract of hire as a section- 
hand. 

The slave, with others, had been placed by the company 
for a temporary purpose, under the control of a contractor 
who was building a bridge for it. The section-master accom- 
panied and remained in charge of them. Whilst so engaged 
he was directed to sleep with other slaves of the company and 
the contractor, in a house having bunks in it for beds. A day 
or two before his going there, owing to the coming up of a 
sudden rain, a servant of the contractor had ordered a keg 
nearly full of powder, and open, to be put into the house in 
question, under a bunk. It remained there until the hap- 
pening of the accident. 

The temporary use of the slave had ceased upon one even- 
ing, and on the next morning he was to leave. On that morn- 
ing, whilst the train was about to go off, he was seen in the 
house, with a torch, looking for his hat. Just afterwards an 
explosion took place and he was killed. 

His Honor instructed the jury that the question, whether 
the slave had been bailed to the contractor, or, if so, whether 
such bailment had terminated when the injury occurred, was 
immaterial; that the defendant was under obligation to pro- 
cure safe quarters for its hands, and that if they should be- 
lieve that the death occurred by an explosion of powder, the 
presence of which was unknown to the slave, and that it had 
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been placed there by an agent of one who was using it in the 
course of fulfilling a contract with the company, under the 
circumstances of this case the defendant was liable. 

Verdict for the plaintiff; rule, ete. ; judgment, and appeal. 


Furches, for the appellant. 
Boyden & Bailey and Clement, contra. 


Reape, J. To put a number of slaves into a room 

(384) to cook, eat and sleep, with an open keg of powder 
under their sleeping bunk, unknown to them, is negli- 

gence, and subjects the negligent bailee to damages for any 
injury to the slaves by reason of the explosion of the powder. 

It is objected that the bailee did not know of the presence 
of the powder. The answer is that his servant, in the regular 
course of his employment, put it there; and although the 
bailee had not that “‘guilty knowledge” which would subject 
him to criminal liability, yet, civilly, the act of his servant 
is his act; qui facit per alium, ete. It makes no difference 
that the servant was not the immediate servant of the bailee, 
but was the servant of contractors who were the agents of the 
bailee. 

“The owner of a ship appoints the master, and desires the 
master to select and appoint the crew; the crew thus becomes 
appointed by the owner, and are his servants for the manage- 
ment and government of the ship; and if any damage hap- 
pens through their default, it is the same as if it hap- 
pened through the immediate default of the owner himself.” 
Broom’s Maxims, 812. There is no error. : 

Per Curiam. Judgment affirmed. 
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J, N. HARSHAW and others, exrs., etc., v. JOHN DOBSON. 


Where a complaint sought for the cancellation of a deed alleged to 
have been delivered under the following circumstances: At Fall 
Term, 1863, the Judge who held the Superior Court for the 
County of Burke, in which the parties resided, made a violent 
charge to the grand jury, upon the subject of receiving Confed- 
erate money for debts, threatening such as refused it with im- 
prisonment; thereupon the defendant, who was judgment debtor 
(rendered in 1858) of the plaintiff’s testator, upon a bond pay- 
able in specie, as the consideration for a tract of land, for which 
he held the judgment creditor’s bond for title, moved his Honor 
to be allowed to pay off the judgment in Confederate money, and 
was allowed to do so, and to have satisfaction entered; and the 
Judge also sent word to the creditor that if he did not receive 
the Confederate money and execute a deed, he would have Him 
sent to Richmond, Va.; and the latter, under fear, being infirm, 
etc., received the money and delivered the deed: Held, that the 
plaintiff was entitled to the relief demanded. 

(385) 


Action tried upon demurrer to the complaint, by Mitchell, 
J., at Fall Term, 1869, of Burke. The facts are stated in 
the opinion. 

The judgment asked was that it might be declared that the 
deed in question was procured by fraud and circumvention; 
that it should be surrendered for cancellation, and that it be 
ordered that the title to the land should be held subject to the 
trusts of the original contract of sale. The defendant de- 
murred, and his Honor sustained the demurrer. The plain- 
tiffs appealed. . 


Folk, for the appellants. 
No counsel contra. 


Reape, J. The demurrer admits the facts stated in the 
complaint. His Honor sustained the demurrer and gave 
judgment for the defendant. In reviewing the decision it 
becomes necessary to state the facts set out in the complaint: 

The plaintiff’s testator had a judgment against the defend- 
ant in Burke Superior Court for a balance of $3,000, ren- 
dered ..... Term, 1858, which was founded on a bond given 
by the defendant to the plaintiff’s testator in 1850, for a tract 
of land, with the stipulation that the bond was to be paid in 
gold or silver coin; and the defendant held the bond of the 
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plaintiff's testator to make him a title to the land when he 
should pay the purchase money in gold and silver coin. In 
the Fall of 1863, during the existence of the Confederate 

Government and the war to perpetuate the same, the 
(386) Superior Court for Burke County was held. 

The community were greatly excited about the war, 
and easily enraged against any one who was unwilling to take 
Confederate Treasury-notes in payment of debts; and the 
Judge then presiding in said Court charged the grand jury 
“that it was an indictable offense for a citizen of said Confed- 
erate States to refuse to receive its money in payment of 
debts ; and, from his place on the bench, threatened with pun- 
ishment and imprisonment, either in the county jail or some 
prison of said government, such person as should dare to 
refuse said money in payment as aforesaid.” That the said 
charge to the grand j jury, and the threats and violent charac- 
ter of the Judge, were well known to the defendant, and there- 
upon the defendant came into court and moved his Honor to 
be permitted to pay off and satisfy the said judgment in Con- 
federate Treasury-notes, and his Honor allowed the motion, 
and directed the payment and satisfaction to be entered of 
record. That thereupon his Honor sent a message to the 
plaintiff’s testator that it was his fixed purpose, in case he 
refused the Confederate Treasury-notes, to have him sent to 
Richmond. That on receipt of this message, being old and 
infirm, and in fear of his life by reason of the Judge’s threats 
and the tyranny of the war power, he agreed to receive the 
Confederate notes, and made the defendant a deed to his 
land. 

While the demurrer admits the facts as against the defend- 
ant, yet they ought not to be taken as true to the prejudice of 
his Honor’s name and memory; and, therefore, the counsel 
at this bar made no comments on the enormity of the alleged 
charge and threats of his Honor. Neither zeal for their cli- 
ent nor his solemn affidavit of the truth of his statements 
could move them from the professional propriety of awaiting 
the proof. We commend this prudence and justice as due 
both to the high character of the profession and the irreproach- 

able character of the Bench. 
(387) But so far as the defendant is coneerned, the facts 
are true—he admits them. As against him, there- 
fore, what is alleged of the Judge’s charge and threats 
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is true, and their effect upon the plaintiff’s testator is also 
true. And it is true that the defendant knew it, amd fraudu- 
lently and unconscientiously availed himself of it to pay off 
a gold debt with Confederate Treasury-notes, worth only a 
few cents in the dollar, and to extort from an old and infirm 
man a deed to a valuable tract of land; and although it does 
not certainly appear that the defendant instigated the charge 
and threats aforesaid, yet the avidity with which he availed 
himself of them makes it probable that he did, and is the 
same as if he had. This, if it be not better described as a 
deed without a name, is gross fraud and circumvention. 

The demurrer ought to have been overruled, and but for 
the agreement of the parties, as appears of record, that if the 
demurrer were overruled the defendant might answer and 
put the facts in issue, the plaintiffs would have been entitled 
to the judgment demanded. Adams Eq., 431; Key v. Dob- 
son, 62 N. C., 170. 

There is error. This will be certified that the agreement 
of the parties may be carried out. 

Per Curiam. Demurrer overruled. 








JOHN KINCADE and ARCHIBALD KINCADE, exrs., v. JOHN W. 
CONLEY and wife, and others. 


1. In a suit charging two executors with negligence in investing in 
Confederate money, although the proofs show that only one of 
them was active in so doing, yet if there be no allegation in the 
pleadings, sustained by full proofs, that the other dissented from 
such investment, he also will be chargeable with the loss. 


2. The principle upon which equity interferes to set aside verdicts, 
etce., in courts of law, and also former decrees in courts of equity, 
for surprise, etc., stated. 


3. That the details of the decree impeached are shown upon a second 
hearing of the original cause to have been correct, is not a result 
in conflict with the decree impeaching it. 


(Kincade v. Conley, 62 N. C., 270, and Conly v. Kincade, 60'N. C., 594, 
cited and approved). 
(388) 


Birt In Equity to impeach a former decree, 
heard by Mitchell, J., wpon pleadings and proofs, at Fall 
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Term, 1869, of Burke. The case is the same with that re- 
ported, upon an interlocutory point, in 62 N. C., 270. 

A principal question between the parties was whether the 
decree in the former suit*(60 N. C., 594), so far as it charged 
the present plaintiffs with certain Confederate money received 
by them officially, should stand. 

The opinion here seems to require no statement of facts. 

The injunction previously granted (62 N. C., 270) having 
been dissolved by his, Honor in the Court below (except as 
regarded the interest of one party), the plaintiffs appealed. 


Folk and F. H, Busbee, for the appellant. 
Moore, contra. 


Pearson, C. J. If a plaintiff at law obtains a ver- 

(389) dict on false testimony, it is against conscience for 

him to enforce the judgment. Courts of equity re- 

lieve the defendant by a decree that the plaintiff consent to 

set aside the verdict and judgment and have the ease tried at 

law de novo. This is the primary equity. An injunction to 

restrain execution is auxiliary. Whether the bill will be 

entertained, except upon an allegation that the witness who 

swears falsely has been convicted of perjury, is a point about 
which the authorities are not agreed. 

So, if a plaintiff at law obtains a verdict and judgment by 
surprise, as, if a suit be pending in McDowell Superior Court, 
and the plaintiff tells the defendant he need not attend Court, 
for he will meet him at Buncombe and arrange the matter, 
and the plaintiff at McDowell Court presses a trial and takes 
a verdict and judgment in the absence of the defendant, a 
court of equity will relieve, by a decree that the plaintiff con- 
sent to set aside the verdict and judgment and have the ease 
tried de novo. This is the primary equity; an injunction 
issues as ancillary. 

So, if a decree be obtained in a court of equity, by false 
testimony or by surprise, the Court will entertain a bill to 
impeach the decree, and on proof of the allegation the former 
decree will be put owt of the way and the matter proceeded in 
as if such decree had not been entered, 

This is a bill to impeach a decree as having been obtained 
by surprise, and it is held, the decree having been obtained in 
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this Court, which has no original jurisdiction, that the Court 
of Equity below has jurisdiction. Kincade v. Conley, 62 
N. C., 270. It is held further that ‘!from the answer enough 
appears to show that the plaintiffs were, under the extraordi- 
nary circumstances in which they were placed, taken by sur- 
prise by the final decree in this Court, and that it would be a 
fraud (on the part of the defendant) to have it enforced.” 
Accordingly the case was sent back to the Court below, to be 
there heard and determined as the right of the parties may 
be established, treating the final decree in this Court 

as put out of the way. (390) 

The interlocutory decree declaring the defendant 
J. W. Conley entitled to a share as administrator of his first 
wife, was of course to stand. Conly v. Kincade, Id., 60 
N. C., 594. 

This brief reference to the principle on which a bill in the 
Superior Court was sustained to impeach a decree of this 
Court, as having been obtained by surprise, is made necessary 
by reason of the fact that the statement of the case in the 
Court below does not show clearly that his Honor did fully 
comprehend the scope of the bill or the principle on which 
it rests. : 

For the plaintiffs it is insisted: His Honor in declaring 
“there is no ground or accident,” ruled in opposition to the 
decision, when the case was last before this Court, by which 
it is held that from the answer it does appear that the plain- 
tiffs were taken by surprise by the final decree, and it would 
be fraud on the part of the defendants to enforce it. 

For the defendants it is insisted: His Honor admitting the 
surprise, which amounts to fraud, in obtaining the final 
decree in this Court, heard the case as if that decree was out 
of the way, and, upon the pleadings and proofs offered before 
him, declares, as a matter of fact, that there was no fraud in 
regard to the receipt of Confederate notes by the plaintiffs in 
payment of ante-war debts, and that the plaintiffs, in receiv- 
ing Confederate notes, acted in their own wrong, and without 
the consent or concurrence of the defendants. 

It appears by the transcript of the record that, by con- 
sent, the bill is dismissed as to J. W. Conley. He repre- 
sented two shares, and bought land at the sale made by the 
plaintiffs, at the price of some $5,000, which he paid in Con- 
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federate notes, and could not, in conscience, demand payment 

in other funds. So the case is relieved from much complica- 
tion by the withdrawal of all claim on his part. 

It also appears by the transcript that at August Term, 

1867, on the filing of the certificate from the Supreme 

(391) Court, “replication and commission” was entered, and 

at Spring Term, 1868, “the cause is set for hearing 

and, by consent, the parties are allowed to take testimony 


during the term.” 


The statement of Tod. R. Caldwell, Esq., is filed by the 
defendants, and by it the allegation of the plaintiffs, that they 
had received Confederate notes by the consent and approval 
of the defendants, other than J. W. Conley, is disproved, and 
it is established that they acted in their own wrong. The 
plaintiffs offer no proofs. 

The transcript further shows that the cause was heard 
upon bill, answers, exhibits, proofs, and argument of counsel 
on both sides. 

So we are led to the conclusion that, as to the defendant 
J. W. Conley, the plaintiffs failed to establish the allegations 
of the bill; that the cause was heard upon the merits; and 
that his. Honor declares there was no fraud or accident as 
alleged, not in regard to the matter of surprise, on account 
of which the decree in this Court had been put out of the way, 
but because, in a fair showing, the plaintiffs could not prove 
that they had been induced to receive Confederate notes or 
to invest in Confederate funds by the advice and concurrence 
of the parties who were then holding them to account. 

This view is confirmed by the fact that, in regard to the 
share of Isabella Boon, the injunction is continued, and a 
reference made as to what amounts, if any, have been paid to 
her administrator or heirs, before or since the decree of the 
Superior Court. 

The point, suggested on the argument, that as it was not 
proved that Archibald Kineade received the Confederate 
notes, he ought not to be charged by the decree, cannot be 
acted on. There is no allegation in the pleadings and proof 
that he did not receive Confederate notes, oy concur with his 
co-executor in the Confederate funds; proof without allega- 
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tion is as unavailing as allegation without proof. In 
judicial proceedings there must be “allegata et pro- (392) 
bata.” 

We see no error. Decree affirmed. 

Per Curiam. No error. 


Cited: Grant v. Edwards, 88 N. C., 248; s. c., 90 N. C., 
32; Grantham v. Kennedy, 91 N. C., 154. 








MOSES A. BLEDSOE v. THE STATE OF NORTH CAROLINA. 


The provision in the new Constitution (Art. IV, sec. 11) giving to the 
Supreme Court original jurisdiction to hear claims against the 
State, etc., probably intends that such hearing shall be chiefly of 
the law involved in any such claims, including only such general 
observations upon the facts as may be required to render the 
rules of law laid down intelligible in their special application. 
At all events, this must be so in the absence of further legislation 
providing the Court with the proper machinery for deciding issues 
of fact. 


Cram against the State, decided by the Court, at June 
Term, 1869, and ordered to be reported to the General As- . 
sembly for its action (Constitution of 1868, Art. IV, see. 11). 

The claimant filed his complaint in this Court at January 
Term, 1869, setting forth a claim against the State for arti- 
cles delivered to the “Insane Asylum,” at the dates and for 
the prices specified below, the latter being “in gold coin” : 


1864. 1 Apr. to 2 Aug., 859 1-12 cords pine wood, at $5.00. 
1863. 1 Oct. to 31 Oct., 19814 barrels of corn, at $4.65. 
14 Oct. to 31 Oct., 902 1-3 bushels sweet potatoes, 
at $0.58. 
1864. 24 Oct., 400 bushels sweet potatoes, at $0.58. 


It was also stated that the wood was contracted for by Dr. 
E. C. Fisher, then Superintendent of the Asylum, 13 March, 
1863, at $20 per cord; that upon 25 October, 1864, Dr. 
Fisher gave the claimant an order for $6,000—for the 
400 bushels of sweet potatoes, upon which claimant (393) 
had received, at various times, $4,000. 

That, “in or before April, 1865,” the claimant sold and 
delivered to the asylum 87 other barrels of corn, worth $6 
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per barrel, and 37 bushels of wheat, worth $3 per bushel; 
that upon this he had received in payment, afterwards, in 
corn, flour, ete., the value of $107.64; that by Act of 16 
March, 1866, it was decided that all dues to the asylum 
should be turned over to the public treasury, and that the 
asylum, thenceforward, should be supported by direct appro- 
priations from the public treasury. The prayer for judg- 
-ment was for $6,338.74, in gold, with interest upon different 
portions thereof, from the various debts above. 

A copy of this was served upon the Governor and the Attor- 
ney-General. 

Upon 4 February, 1869, an order was made, by consent, 
that the Clerk should. take an account of the matters set forth 
by the claimant, and empowering him to examine the parties 
upon oath, and to send for persons and papers. 

Afterwards a report was made by the Clerk, the result of 
which was that, including interest to 10 February, 1869, 
the claimant was entitled, on account of his claim, to $11,- 
147.90. . 

Thereupon, the Court, not being satisfied with such report, 
ordered eight issues, covering the whole ground, to be sub- 
mitted to a jury of Wake County by the Superior Court, ete. 

This was done at Spring Term, 1869, before Watts, J., the 
verdict upon the whole being that the value of the articles 
(after deducting payments) at the time and place of delivery 
was $9,408.61. 

This finding was thereupon certified to this Court as ,re- 
quired. 


Fowle & Badger and Haywood, for the claimant. 
(394) Attorney-General, contra. 


Reape, J. The Constitution provides that “The Supreme 
Court shall have original jurisdiction to hear claims against 
the State; but its decision shall be merely recommendatory ; 
no process in the nature of execution shall issue thereon ; they 
shall be reported to the next General Assembly for its action.” 
Art. IV, sec. 11. In see. 10 it is provided that “The Su- 
preme Court shall have jurisdiction to review upon any ap- 
peal any decisions of the courts below upon any matter of 
law or legal inference; but no issue of fact shall be tried 


before this Court.” 
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Construing the two sections together, we are of the opinion 
that it was not contemplated that when a claim is presented 
against the State there shall be a “trial” of the facts in detail, 
but only that we should decide such questions of law as may 
seem to be involved, together with our own impression of the 
facts generally, so as to make our decision of the law intelli- 
gible. Especially must this be so, unless there shall be some 
legislation to enable us to find the facts in detail; for we have 
no jury, and if we had, it would be inconvenient and expen- 
sive to bring witnesses from all parts of the State; and depo- 
sitions are always unsatisfactory. Probably the provision in 
the Constitution was induced by the consideration that many 
claims would be presented, growing out of the events of the 
late war, and it was desired that they should have the consid- 
eration of the Court in aid of legislative action. 

We first referred the facts to the Clerk, but his report 
was unsatisfactory; and we then ordered issues to be tried 
in a Superior Court by a jury; but we are not satisfied either 
with the rulings of his Honor or with the verdict of the jury. 
And, therefore, we state the facts generally, as they appear 
to us from the complaint of the plaintiff, and the exhibits 
filed, and the evidence before the Clerk, and the statements at 
the bar. 

In March, 1863, the plaintiff, who was a director in 
the Lunatic Asylum, entered into a written contract (395) 
with E. C. Fisher, who was superintendent of the 
asylum, to deliver 3,000 cords of pine wood at $20 per cord. 
The plaintiff now charges $5 per cord in coin, or its equiva- 
lent, with interest from the time of its delivery. And he was 
allowed by the jury, under instructions from his Honor, 
$7.50 per cord in the present currency. There are several 
objections to allowing this charge. (1) The plaintiff was a 
director for the asylum in 1863-’64, and in that sense was its 
guardian, and the person with whom he contracted was super- 
intendent. And it does not appear, nor is there any allega- 
tions that the board of directors was consulted, which would 
have been proper in so large a transaction. (2) It does not 
appear that there was any necessity for the contract. Indeed, 
it appears that there was not, for none of the wood was deliv- 
ered until more than a year from the time of the contract, 
and the greater portion was never delivered at all. (3) There 
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is no evidence that the wood was worth $20 per cord at the 
time of the contract; and when evidence was offered by the 
State on the trial before the jury, of the price at which wood 
was selling, the plaintiff objected to the evidence and it was 
ruled out. And it appears from the plaintiff’s own statement 
before the Clerk that wood was not worth anything like what 
he charges, for he states that he delivered the wood between 
April and August, 1864, and that “before some of it was 
delivered it was selling higher than $20 per cord.” Now at 
that time Confederate money was twenty for one of coin; if, 
therefore, he had received Confederate money according to 
his contract he would have realized but one dollar in coin. 
Yet he charges five: And, from his statement, we infer that 
even in 1864, when he began to deliver the wood, it was not 
worth $20 per cord; because he says that “‘before some of it 
was delivered, it sold for more than $20.” Now, if it was 

only worth $20 in 1864, when Confederate money was 
(396) twenty for one, it would only have been worth $5 per 

cord in 1863, when Confederate money was only five 
for one. (4) The wood was to be delivered, not at Raleigh, 
but in Johnston County. (5) There was no time stipulated 
for the delivery. It was stated before us at the bar by one of 
the plaintiff's counsel that he is now receiving in Raleigh 
from a tract of land adjoining the plaintiff’s in Johnston 
County, pine wood at $2.50 per cord. And we are satisfied 
from this and other information that $2.50 per cord in Fed- 
eral currency would be a full allowance to the plaintiff for de- 
livering the wood in Johnston, instead of Raleigh. 

Another item is for 198 barrels of corn, in the Fall of 
1863, at $4.65 per barrel, in coin. There was evidence be- 
fore the Clerk that coin was high at that time, and that indi- 
viduals gave as much as $1 per bushel in coin, and that the 
price in Confederate money was $65 per bushel. We know 
that during the war individuals in some sections had great 
difficulty in getting corn at any price. But the State had 
facilities for getting corn which individuals had not. In the 
eastern part of the State corn was abundant and cheap, and 
the State got large quantities, and furnished the counties, and 
we do not doubt that the guardians of the asylum might 
have made an arrangement with the State upon much better 
terms than the plaintiff's. We are satisfied that $5 per 
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barrel in Federal currency would be a full allowance for the 
corn furnished in 1863, and $6 per barrel for all the remain- 
der of the corn. 

The item of 902 bushels of sweet potatoes, in October, 
1863, was furnished .at the season for gathering them, and 
we think 75 cents per bushel in Federal currency a full price 
for them. 

The item of 400 bushels about the same time in 1864 was 
furnished at $6,000 in Confederate money, and $4,000 of 
the amount was paid, which being for two-thirds of the 400 
bushels, the other one-third, viz., 133 bushels, will be put at 
75 cents per bushel. 

The “wheat at $3 per bushel in currency” was not (397) 
sold at all. It was loaned in December, 1864, to be 
paid out of the crop of 1865. There was evidence that wheat 
was worth $3 at the time it was loaned, but there was no evi- 
dence that the wheat of the crop of 1865 was worth $3 per 
bushel. And we think that $2 per bushel in Federal cur- 
rency is a fair price for that. 

The Clerk will make out a copy of the plaintiff’s complaint, 
and a copy of this opinion, and an account of the items 
with the prices we recommend, and sum up the whole, and 
deduct therefrom the sum of $106.64, which the plaintiff 
has been paid, and add interest upon the remainder, from 
May, 1865, until 1 January, 1869, and transmit the same 
under the seal of the Court to the Governor of the State, to 
be communicated to the General Assembly. 

There is nothing in the character of the claim which is 
illegal. It is for fuel and provisions furnished for the Lu- 
natic Asylum. The fact that they were furnished during the 
rebellion is nothing against them. The asylum is an institu- 
tion of mercy and charity, in no way connected with the 
war, and it is a sacred duty to maintain it under all cireum- 
stances. 

It was decided by this Court, in Attorney-General v. Nav- 
igation Co., 37 N. C., 444, that the State is not bound to 
pay interest unless there is a special contract to that effect. 

The contract, in this case, must be understood to have 
been made with reference to the law as it then stood. But 
because of the changes in and the disturbed condition of the 
government, and because payment has been delayed for a 
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long time, we recommend a departure from the rule so far 
as to allow interest from the end of the war—say 1 May, 


~ 1865, until 1 January, 1869—when the plaintiff presented 


his claim to the General Assembly. And we do not recom- 

mend interest after that time, because, if the plaintiff had 

presented a fair and reasonable claim we are to suppose that 
it would have been allowed. The subsequent delay 

(398) is by his own folly. And, for the same reason, we 
allow him no costs, but order that he pay the costs 

of this suit. For stating the account herein directed the 

Clerk will be allowed $5. 

Per Curran. Venire de novo. 


Cited: Reynolds v. State, post, 461. Clements v. State, 76 
N. C., 201; s. c., 77 N. C., 144; Horne v. State, 82 N. C., 
384; Reeves v. State, 93 N. C., 258; Garner v. Worth, 122 
N. C., 256; Miller v. State, 134 N. C., 272. 








In the matter of B. F. MOORE and others. 


In the matter of B. F. Moore and others, decided at June 
Term, 1869, the following order was made: 

Upon the argument in Fx-parte Biggs, ante, 202, the power 
of the Court to strike from the list of attorneys any unworthy 
member, having been conceded, 

Ordered, That the rule upon the signing of what is called 
“a solemn protest of the members of the Bar of the State of 
North Carolina,” made at June Term, 1869, be discharged. 

Per Curiam. Rule discharged. 











